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IN THE 
SUPREME COURT 
OF THE 
STATE OF IDAHO 
JOSE AGUIIAR, individually, as the 
Personal Representative of the Estate of 
Maria A. Aguilar, deceased, and as the 
natural father and guardian of 
GUADALUPE MARIAAGUIIAR, 
ALEJANDRO AGUIIAR, and LORENA 
AGUIIAR, minors and JOSE AGUIIAR, 
JR., heirs of Maria A. Aguilar, deceased, 
Plaintiffs-Respondents, 
-vs-
NATHAN COONROD and PRIMARY 
HEALTH CARE CENTER, an Idaho 
corporation, JOHN and JANE DOES I 
through X, employees of one or more of 
the Defendants, 
Defendants-Appellants. 
Appealed from the District of the Third Judicial District 
for the State of Idaho, in and for Canyon County 
Honorable GREGORY M. CULET, District Judge 
Steven K. Tolman 
TOLMAN &BRIZEE, P.C. and 
Steven J. Hippler 
GIVENS PURSLEY, LLP. 
Attorneys for Appellants 
David E. Comstock 
and 
Byron V. Foster 
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Appeal from the Third Judicial District, Canyon County, Idaho. 
HONORABLE GREGORY M. CULET, Presiding 
Steven K. Tolman, TOLMAN & BRIZEE, P.C., P. O. Box 1276, 
Twin Falls, Idaho 83303-1276 
Steven J. Hippler, GIVENS PURSLEY, LLP., P. O. Box 2720, 
Boise, Idaho 83701 
Attorneys for Appellants 
David E. Comstock, P. O. Box 2774, Boise, Idaho 83701-2774 
Byron V. Foster, P. O. Box 1584, Boise, Idaho 83701 
Attorneys for Respondents 
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Notice of Service of Discovery, filed 4-7-09 1809 - 1811 10 
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Notice of Service, filed 1-11-08 459 - 461 3 
Notice of Service, filed 1-11-08 462 - 464 3 
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Steven K. Tolman (ISB #1769) 
TOLMAN & BRIZEE, P.C. 
132 3rd Avenue East 
P.O. Box 1276 
Twin Falls, Idaho 83303-1276 
Telephone: (208) 733-5566 
'1'\ ~ 
F I L ~eg. 
___ A.M. (J ~ ".M. 
JUN 30 2009 
CANYON COUNTY CLEI'iK 
r. CRAWFORD, DEPUTY 
Attomey for Defendant Nathan Coonrod, MD and Primary Health Care Center 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
JOSE AGUILAR, individually, as the 
Personal Representative of the Estate of 
Maria A. Aguilar, deceased, and as the 
natural father and guardian of 
GUADALUPE MARIA AGUILAR, 
ALEJANDRO AGUILAR, and LORENA 
AGUILAR, minors, and JOSE 
AGUILAR, JR., heirs of Maria A. Aguilar, 
deceased, 
Plaintiff, 
vs. 
ANDREW CHAl f M.D., STEVEN R. 
NEWMAN, M.D., NATHAN COONROD, 
M.D., MITCHELL LONG, D.O., and 
PRIMARY HEALTH CARE CENTER, an' 
Idaho corporation, JOHN and JANE 
DOES I through X, employees of one or 
more of the Defendants. 
Defendant. 
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Case No. CV 05-5781 
AFFIDAVIT OF STEVEN K. TOLMAN 
STATE OF IDAHO ) 
) 
County of Twin Falls ) 
STEVEN K. TOLMAN, being first duly sworn on oath, deposes and says: 
1. I am the attorney of record for defendants Nathan Coonrod, MD and 
Primary Health Care Center in the above-entitled matter and I make this affidavit based 
upon my own personal information, knowledge and belief. 
2. Attached hereto as Exhibit "An is a true and correct copy of Clarendon 
National Insurance Company v. Phillips, 2005 WL 1041479 (D. Idaho), an unpublished 
opinion by the Honorable Larry M. Boyle of the United States District Court for the 
District of Idaho. 
3. Attached hereto as Exhibit "B" is a true and correct copy of the condensed 
deposition transcript of plaintiffs' expert witness Paul Blaylock, M.D. 
4. Attached hereto as Exhibit "CIf is a true and correct copy of the transcript 
of the trial testimony of plaintiffs' expert witness Paul Blaylock, M.D. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
2~ SUBSCRIBED AND ~N TO before me this .;.JV day of June, 2009. 
AMY L. GRATZER I ~~ ~ ~~~t!;~~£~!~~J ~~~~!t~PH 
My commission expires: I &--l a-I d-
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CERTIFICATE OF SERVICE 
j~ I hereby certify that on this 0 day of June, 2009, I caused a true and correct 
copy of the foregoing AFFIDAVIT OF STEVEN K. TOLMAN to be forwarded with all 
required charges prepared, by the methodes) indicated below, to the following: 
Byron V. Foster 
Attorney at Law 
199 N. Capitol Blvd., Suite 500 
P.O. Box 1584 
Boise,ID 83701-1584 
byron@bvfoster.com 
David E. Comstock 
Law Offices of Comstock & Bush 
199 N. Capitol Blvd., Suite 500 
P.O. Box 2774 
Boise,ID 83701 
decomstock@comstockbush.com 
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United Slates District Com. 
D.Idaln. 
a..ARENDONNATIONAL INSURANCE COMPANY, a New Jersey corporatiOJl, Plaillti1f,.COmterdefimdMt, 
v. 
Victor L. PHllLIPS and Joan Phillips, husband and wi:ftl, individually; Christina Phillips, individually; and Victor L. Phillips, as Personal Representative of 
the Estate of Victor William Phillips, deceased, Deftlndanls-ColDllerc1aimanlS. 
No. CV 04-247-E-LMB. 
April 5,2005. 
John R Goodell. W. Maf!tu'l W. &e. Racine. Olson, Nyc, Budse & Bailey, Pocatello, 10, fur Plaintiff 
Darrel W. Aherin, Aherin, Rice & Anegon. Lewiston, 10, fur Defendams. 
ORDER 
~ CbiefMagistrate J. 
*1 Currcndy pending be1bre Ibe COm are Plaintifi's Motion for Par1ial SunJnary Judgment (Docket No. 41). Defendants' Motion to Reconsider (Docket No. 
53), Defendants' Motion fur Order Holding Limitation on Non-Economic Damages Docs Not Apply (Docket No. 55), and Defendanls' Molion to Dismiss 
Plaintifi's Second Ammded COrrplairt (Docket No. 59). Having carefully reviewed the record, considered oral argwnenlx, and otherwise being fully 
advised. the Com enters tJle following Order. 
I. 
PLAINI'IfFS MOTION FOR PARTIAL SUMMARY JUDGMENT 
This is a declaratory judgment action brought by Plaimff Oarendon National Imll'8DCC COrrpany ("Clarendonj, the insurer, to adjudicate !be 
underinsurance ("UIM") ciaim'l asserted against the COlll1lCfCial insurance policy it issued to Defendant Victor L. Phillips. Oarcndon's policy provides UIM 
6/29/2009 4:40 PM 
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coverage fur the death of Phillips' son, Victor W. Phillips ("Decedcnt"), which occurred in a single vehicle accident on October 4, 2003. Decedent was 
riding as a passenger in a pickup truck owned alld driven by Leland Hayhurst ("Hayhurst"). Hayhurst had liability insurance coverage with Fanners 
Insurance Conl'Bny, which settled direedy with De1endlll1lS for his $35,000 liability policy limit. Thereafter, Defend8llts submitted a DIM claim to 
Clarendon in April 2003. 
Defendanls Vietor and Joan Phillips arc Decedent's surviving parents and Defendant Onistina Phillips is Decedent's adult sister. All three (tllC "Phillips,,) 
assert individual UIM claims against Oarendon's UIM policy coverage and dellllnd payment of the $1 million UIM policy limit. While Clarendon lias 
conceded coverage, tllC arnomt due is in displ1e. 
On Pebroary 2, 2005, Oarcndon filed a JlX)lion for partial summary judgment on eight speciiic issues. Matton/or Partial Summary Judgment (DoeketNo. 
41). 
Smnnrory Judgment Standard 
Motions for sUlml8lY judglllent arc governed by fed.R.Civ.P. 56, which provides, in pertinent part, that judgment "shall be rendered furthwith if the 
pleadings. depositions. answers to interrogatories, and admissions on file, together with the affidavits, jf any, show that there is /10 genuine issue as to any 
material filet and that the trovingparty is entitled to ajudgment as a matter oflaw."Fed.R.Civ.P. 56(c). 
The U1itcd States Supremo Court has made it clear that IJIder ~ SUI1IlIIII'y judgmelt is required if 1he /IOrmoving party fails to make a showing 
sufficient to establish the existence of an eleRlCnt which is essential to his case and upon which he or she will bear the burden of proof at trial. ~ 
Car.p p, Catrett. tn US, 317. 322 106 S,a. 2548 91 LEd,2d 265 fl98fi). If the oomnovingparty mils to make sDCh a sbowingonany essential elemont 
of his case, "there can be '/10 genuine issue as to any ma1crial fact,' since a ~Ietc failure ofproofcooccr.nill8 an essential elemontofthe /IOlllIIOving 
party's case neccsslII'iJy renders all other filcls illJl18terial." Id. at 323. FNI 
E'N!.iS'ee a/soRule S6(cl. which provides in part 
When a JlX)lion fur sunmwy judgment is made and supported as provided in this rule, IlII adverse party may /lOt rest upon 1he more allegations or 
denials of the adverse party's pleading, but the adverse party's response, by affidavits or as otherwise provided in this rule, IIlU'lt set forth 
specific mets showing that there is a genuine issue fur trial. If the adverse party does not so respond, summary judgment, if appropriate. shall be 
entered against the adverse party. 
ped.R.Ciy.P. 56(el. 
Under ~ it is clear that IlII issue, in order to preclude entry ofsunmary judgmcm, must be both "material" and "£lmui11l:." An iSSUl) is "malcrial" ifit 
affi:cts 1he ommmo of the litigation. An issue is "genuine" when there is "sufficient evidence supporting the claimod filctual dispufl: ... to require ajury or 
judge to resolve the parties' difibring versions of the tmh at trial," Hahn y. Sargent, 523 F,2d 461. 463 (1st Cir.l97S) (quoting Ffrst Nat" Bank y, CitiU 
~)J1. Co.. Inc.. 391 U.S. 253.289. 88 S.g 1575.20 L.Ed.2d 569 (968», or when the "evidence is such 1l1at a reasonable jury could return a verdict fur 
the nolllllOVing party." Andmpn )1. LtbertyLqbQY, JIlC" 4" US, 242. 248, 106 S.Ct 2505. 91 LEd,2d 202 (]9861, The NilXb Circuit cases arc in accord, 
Se', e.g., British Motor Car Did .. Ltd. y, &n Francisco Au/omqtiV« I •• WelfQN! FWd. 882 F.2d 371 (9th Cjr,1289). 
*2 In ruling on s\lITI1lIII'Y judpllt lllolions, the court does not resolve conftieting evidence with JeSpect to disputed material filels, nor does it make 
credibility determinations. T, w: Elee. Sen .. Inc. 1'. Pacific Elm Contrae/oJ's As,'n, 809 F,2d 626 (9th CiT.1987). Moreover, all inferences JOOSt be drawn 
in thD light most favorable to the noDIlllving party. lei. at 631.As thD Ninth Circuit Collt of Appeals has stated, "[Plut another way, ifa rational flier of fact 
might resolve t11e issue in mvor ofthD nonmoving party, SIllJl131'y judgm:ot JOOSt be denied. "Jd. 
rn order to withstand a molion for SllII1llIIlY judgment, the Ninth Cireuitll8S held that a nonmoving party: 
(1) JOOSt make a sllowing sufficient to establish a genuine issue ofmct with respect to any clement fur which it bears the blrden ofprool; (2) trust sbow that 
there is IlII issue that may reasonably be resolved in favor of either party; and (3) l11lJIt como furward witb more persuasive evidence than would 
otherwise be ncccssarywhc:n the flIctuaI cooo:xt~ the nornrovingparty's claim illl'lausible. 
6129/20094:40 PM 
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British Motor Car Dis/rib .. 882 F 2d at 374 (citation OO'litD:d). Moreover, ~ Ninlh Circuit has held 1hat where llle zroving party meets its !nInai burden of 
dcrnons1rating!he absence oiany geooine issue of material tact, ~ nonmoving p8l1y Ill1lSt "produce 'specifio fitcls showing iliat t/lCfe remains a genuiJlC 
factual issue fur trilll' and evidence 'significant1y probatiye' as to any [material] fact claimed to be disputed." SIeck' y. Motorolg. Inc. 703 F.2d 392. 393 
(91h Cir.l983l(oiting B!lflin v. County of Los Angeles. 607 F.2d 1276. 1280 (91h Cir.1979». 
The Nilill Circuit Com of Appeals has acknowledged lhat in recent years ~ Supreme Court, "by clari.ying what the nollJl1Oving party IllISt do to withstand 
a motion fOf SUD1l18ty judgment, bas increased the utility ofsumnary judgment" Callfomta Archljec/wq{ Bldg. Prods, I11c. v. lZancfscan Ceramics. 111c .. 
8 J 8 E.2d 1466. 1468 (9lh Cir.19m. As the Nindl Circuit bas expressly staled: "No longer can it be argucd 11m any dlsagrccment about a material issue of 
fact precludes !he use of sWll11l1rY judgment.» Id. 
In addressing dlC application of the "Summary Judgnxmt Test," tllC Nirih Circuit bas specifically explained 1hat; 
A "material" fuet is one 1hat is relevant to an element ofa claim or defense and whose existence might affect the outcotm of!he suit The tmterialil¥ of a fact 
Is thus determined by the substantive law governing the claim or defunse. Disptics over irrelevant or unnecessary mels will not preclude a grant of 
slll'MlllIY judgmerL 
7:1fI; Elec, Sen' .. Inc.. 809 F.2d at 630 (citingAl1derson p. Liberty Lobln,. Inc .. 471 U.S. 242. 248, 106 S.Ct 2505. 91 L.Ed.2d 202 (1986» (CJq>basis 
added). 
1. COllslitutionalil¥ ofJdabo's Non-Economic Damages Cap 
The version ofIdaho Code § 6-1603(1) at issue here limits IlOO-ceonomic damages fur wrongful death actioJ13 to $250,000. Oarendon "secks the Courts 
partilll summary judgment ruling upboldillg thc validil¥ and constitutionalil¥ of the $250,000 noneconomic damages cap as applicable in this . 
case."Memorandllm In Support, p. 5 (Docket No. 41, Att. 1). The Phillips argue that this Slatmlry cap is invalid on the gromds 1hat it violates bodl the 
Idaho Constitution and Thitcd Stales CoJl3tltution. Response In Opposition, pp. 4·8 (Docket No. 60). 
*3 As a begiming point, it is undisputed 1hat no state or federal collt has held I,e. § 6-] 603 is unconstitutional on any ground. Radler, in 2000, tile Supreme 
Court ofIdaho expressly clearly held dl8t I.C, § 6·1603 does notviolatc the ldaOO Constitution. Kirklqnt!ex. ret Kkklandy. Blqine Co. Mid Ctr., 134 
Idaho 464. 4 P.3d ] 115 (lOOo). m Kirkland, thc claillllllllS argued that I.e, § 6-1603 violated the Idaho ConstilUtion because it infringed on tbcirrlght ID trial 
by jury, constit1ltcd special legislation, and violated the separation ofpowel1l doctrine. 14 31465,4 f.3d 1115. The language ofthc 2000 version ofI&....§ 
.2:!Q.Ql at issue in Kirkland is identical to the current version oftbc stane in dispute here, except lhat tbe cap fur IlOlHlOonomiC damages at this time is 
$250,000, whereas tbc cap fur non-cconomic damages at the titm oftbe ruling in Kirldandwas $400,000. 
At the time !he Supreme Collt ofIdabo considered tbc constitutionality of! C § 6·]603 in Kirkland,I.C. § 6· I 603 comaincd the fOllowing language: "the 
cap on noneconomic damages eslablisbed in this section shall increase or decrease in accordance with the percentaac IUlXlIU of increase or decrease by 
whicll dle Idaho industrial comnission acljusts the average annual wage as colJ1)W:d pwuant to section 72-409(2). Idaho Code." Kirkland. 134 Idaho at 
i(j6, 4 P.3d II IS (citing I.e. § 6-1603(1)). 11l1t identicallanguagc is in tbc version of the statue in dispute at this time. In Kirklcmd, dle Supreme Court of 
Idaho expressly s1ated in i1s ruling that "J.c' § 6·1603 does not violam the right to jury trial as guaranteed by Article L § 7 orb Idaho Constitution; does not 
constitule special legislation in violation of Article m § 19 oftbe lda/p Constitution; and does not yio/ate the 8Cpll[ation of powers doctrine embodied in 
the Idalll ConstiI1tiOD." Kirk/and. 134ldalxl at47L H,3d ll!S. 
Similarly, thc case law does not support Phillips' position lhatLC. § 6-1603 violates tbc llitad states Constitl¢iOD, or any state or federal law. 
Accordingly. based on the clear, llIl8Ililiguol8 langua8l= of the Supreme Court of Idaho in Kirkland, this Court concludes that Ie. § 6-1603 is constil1tional, 
ruld Clarendon's rnotion for partial SUinnary judgment requesting a ruling upholding the validity and constitutionalil¥ oftbe $250,000 nollCCOlIOlniC darnalJlS 
cap fowl in I.e. § 6-1603 is granted. 
2. Applicabilil¥ ofNon-Economic Damages Cap to Phillips 
TI~ next issue to be addressed is whe1bcr !he $250,000 non-economic damages cap applies collectively or individually to 1bc thrcc members of the Phillips 
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filmily, and whether their Collective non-economic damages cap is Ii conilincd $250,000 or $750,000. 
Idaho Code § 6·1603(2) clearly states: 
Tile limitation contained in this seoUon applies to the sum of (a) noneconomic damages sustained by a claimant who incurred personal iqjury or who is 
asserting a wrongful death; (b) noneconomic damages sustained by a claimant, regardless of the number of persons responsible for the damages or the 
number 0/ actlonsjiled 
"'.Idaho Code § 6-1603(2) (emphasis added). 
Interpretation ofa stalme is a question of law. Kelso & Irwin. FA v. Stale [lIS. Fimrl. 134 Jdalp 130. 134.997 P.2d 591 (2000). However. ambiguity is rot 
established merely because the parties present differing interprclations In the Court. Rim View 7reu/ Co. 1'. Higginson, 121 Idaho 819. 823. 828 P 2<1 848 
~. Slatulory interprelation begins wi1h the Iileral language of the slalute. D & M CO!Ilfhy Estates Homeowner: Ass'n J'. RomrfeU. 138 Idaho 160. 
164-65. 59 J>.3d 965 (2002). The Court notes 1hat where a statute is unambigoous. sta1ufory conslruction is wmccessary and cour1s are free In apply the plain 
meaning. Martin v. Slate Farm Mut. AI/to. [n.t Co .. 138 Idaho 244.246.61 P.3d 601 (2002) ("Tho starting point fur any stallltCry inrerprelation is the literal 
wording of the sllllUte, and the court will give the stalJJle's language its plain, obvious and rational rne8ning"). Suell is the case here. 
Tbc Collt concludes that LC. § 6·16Q3tA) applies the $250,000 non-economic damages cap collectively. regardless qfthe "nmmCf of actions filed." To 
conclude otherwise would strip the purpose and policy fi'om the Idaho Sta1e Legislature's intent. To adopt the Phillips" a.rgurncnI; and carry it to iill logical 
extensiOn, WORd suggest tbat a decedent with ten (10) sibling'! and two (2) parenfll could possibly have a total cap of3 million dollars, while a decedent 
wi1h one parent and no sibli/l&' would be limited to a recovery of only $250,000. Such a paradoxical cffect is not in l)armony with the Idaho Legislature's 
clear inter.t to limit ID 5250,000 the non-cconomic damages cap regardless oftbc "number of actions filed." Wbet1ler 1brcc parties file a collective wrongful 
death suit as the Phillips did here. or whctW- Unc fiunily members file three Individual, separate. wrongful death actions, does not change the legal 
conclusion dlat I.C. § 6-1603(2) applies the total $250,000 noD-economic damages cap fur a wrongful dea:th action regardless of the I1III1bcr of actions filed. 
3. Bffi:ct of1be Farmers Insurance Proceeds 
It is undispultd that Phillips previously recovered $35,000 from Farmers Ill!!1I"ance Company. Response in Opposition, p. 10 {Doc~ No. 
6O);Me/Rarandum In Support. p. 8 (Docket No. 41, Att. 1). Phillips' UIM policy conIBins an offSet provision that enlities Clarendon to oflSct payments from 
the 8IOO11t due under i1s UIM coverage fur other insurance proceeds recovered. COl11piaint. Ex. 5 (Docket No.1). Idaho case law reco~ the validity of 
such ollilet provisions in insurance conlracts similar to the ollilet provision in Clarendon's contract. See. e.g., Hawgrd v, OrefQn Mut. IlU. Co 131 Idaho 
214.46 P 3d S10 (2002). The Phillips do not directly dispute Clarendon's contention, or cite the Colltto any applicable legal authorities. Rather. tiley slafc: 
"WhcChcr [Clarendon] gr::1lI a credit for the $35,000 will depend on the total darnagr::s dcfcrmined ... [Clarendon's} atlmlpt ID determine row the $35.000 
applies bcfure the total damagr::s of the DemndantsfCoulltcr-ClaimanIs is determined is miJplaced and erroneous." Req;onse in Oppal/tlo", p. 10 (DockM 
No. 60). 
*S ~D carefully reviewing the applicablc portions of the Idaho Underinsurcd Molnrist Provision, Complaint, Ex. S (Docket No.1). and becamc Phillips 
do not raise a Actual dispute as 10 the laopgc of the doCUlJl:llt, the Court concludes as to the $3$.000 Farmers Insurance proeccds, Clarendon is entitled to 
oBSet that paYJD'nt from 1hc amount due under its UIM coverage fur Decedent. 
4. MaxiIJlllll Total Damages 
Clarendon urges !he Co\l1ID dellmninc Phillips' recoverable damages by simply considering what it deems are the :facts at this stage oftha proceeding!. 
MemoranriMm in Support. pp. 9-10 (Docket No. 41, Att. 1). Its request is premature and C8IlIJOt be determined at the SUIlDlJary judgn'lelt stage of 
proccediIlg'l. but must be determined by ajury. Accordingly, tile Court declines Clarendon's requestto determine Phillips' recoverable damages at this time. 
S. Cordribulory Negligence 
On Novenilcr I, 2004, the Phillips filed a Counterclaim (Docket No. 24) against Clarendon. On November 9. 2004, Clarendon responded to the 
Counterclaim asserting. inter alia, illl Third De1i:nse that Decedent was "co~tiVely negligent," which was a "proximate cause of his injuries and 
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resulting death. "Reply to Counterclaim, p. 3 (Doclret No. 28). To date, Phillips have not filed any response. Clarendon requests the Court to issue a "ruling 
that Decedent's contributory negligence Is an available deftlnsc and that a triable issue of filet exists which l1lISt be determined by Ihe factfinder in 
alljudicating the 'amoootjuslly due' on Defundants' UlM elaims."Memorandum In Support, p. 15 (Docket No. 41, Att. 1). 
ln Ihe CoII'rs view. lhis request is also premature because none oftllC Phillips have disputed the validity of Clarendon's contributory negligence defunse. 
However, the Court finds it unnecessary to rule on Ihe legal permissibility of1hat defunse at Ibis time. Ultimately, whether Decedent was contributorily 
negligert, what his resulting portlon of llCgligence may be, and what effec~ if any, it will IlBve on Plumps' recoverable damages, are issues wIlich will 
probably have to be determined by the JII'Y. 
Accordingly. Clarendon's request to deterrnillC the validity of its contributory negligence defense is denied. 
6. Phillips' Counterciailll'l of Breach and Bad Faith 
Oarendon requests the ColI'tto dismiss as a matter of law Phillips' counterclairus fur breacll of insurance contract, and insurance bad faith, on 1he basis that 
these claims are withoJ.tmcrit Motion/or Partial Summary Jildgment, pp. 4-6 (Docket No. 41). 
The Supl'Clm Colrt ofIdaho has cl &rified that in order to establish a valid claim fur bad faith breach of imurance contract, tllC insured lDlSt not only smw a 
failure to immcdia~ly settle a claim but must also show that the illSUl'Cr "inImlIionally and unreasonably denies or delays p~yrncnt" of amounts "justly dllC." 
While y. UnlflQrd MU'I hv,.Co .. 112 IdaOO 94 100 730 P.2d 1014 (1986). Fll'ther, the Supreme: Court ofIdaho held that an inslRr does not act in bad filith 
when "it challenges the validity of a 'muly debatable' claim, or when Its dclay results from honest mistakes ... Id. 
*6 Phillips claimed the $1 million UIM limit under Clarendon's policy per their Proof of Oaim submitted through counsel to Clarendon in April 2003. 
Undl$fJUted Fact$, p. 4 (Docket No. 41, Att. 2). Nearly two years have passed and Phillip" claim remains unsettled. Initially, Oarendon denied coverage. 
Motion/or SummtJ1')l Judgment (DockctNo. 9). It was not IIIiil November 1.2004 that Clarendon conceded that there was cover. Motion/or Leave to 
File Amended Complaint, ".3-4 (DockctNo. 25). 
While 1hc Court is not ming at this time: that Oarcndon's actions constitute a bad faith breach of insll'ance contract, it is sufficient to say tl!at granting 
SWll1lIII')' judgment on these particular claims is not appropriate when "all infi:renccs [are] drawn in the ligbt most filvorable to the nonmoving party." l:E. 
Elec, Serv.. 809 F,ld at 631. It is also appareJ.t that no discovery has been conducted in this regard. Resp01l$B in Opposition, pp. 12·13 (Docket No. 60). 
Accordingly, the Court denies Clarendon's motion fur partial sllllJll8l'y jwgm:nt on Phillips' comlerclaims ofbreacb of contract and insurance bad fitith. 
7. Phillips' Proposed Punitive DamB!\IlS Claims 
Clarendon IIIteJ11)ls to prmq>tively prohibit Phillips from filing a punitive damages claim. Motion/or Partial Summary Judgment, p. 6 (Docket No. 41). 
Phillips acknowledge that 1bey have IlOt brought a claim fur punitive damages: 
The [phill ips] have alleged they may request an order of the Court to make a punitive damages claim The [Phillips] have not alleged a claim fur p!IIitive 
damages. The (Phillips] must obtain a Court order to make a claim fix punitive damases. The [PbiIlips] have siJqJly put [Clarendon} on notice 1bey may 
seek: an order of the Com regardillg p1Jllitive damages. 
Response In OppO$ltion, p. ]3 (DochltNo. 60). 
Clarendon's request is prema1ll'e and where there is no claim fur punitive damages at issue or a motion to amend seclcing to plead a claim fur those damages, 
the Cpll't has nothing to consider. Accordingly, Oarendon's request 10 determine the prospective validj~ of a motion whicl! has not been filed, or a claim 
which has not yet been filed is denied. 
8. Defendant Christina Phillips 
On 1111ll1a!Y 24; 200S, Phillips filed a Motion to Amend Counterclaim in order 10, inter alia, add Cbristina Phillips (Decedent's sister) as a 
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co-DeferxlantMotion to Amend (Docket No. 40). On February 28, 2005, 1Ile trotion was gran!ed. Order (Docket No. 49). aarendoD lOW troves for 
"summary judgment dismissing any Christina Phillips as an 'heir' entitled to recover for Decedenrs wrongful dea1b. or related UIM claim "Supplemental 
Memorandum. p. 2 (Docket No. SO). 
UJder the provisions onc. § 5·311 m, when lhe dea1h ofa person is caused by the wrongful act of another, his or her heirs or personal representative on 
lheir behalfmay maintain an action for damages. For lhe pwposes of subsection (I), "Ileirs" nJeanS lhosc persons who would be entitled to succeed to llle 
property ofllle decedem according to the provisions one. § 15-1-20H21).Iciabo Code § 5-311(2)(8). Under I.e. § 15-1·20](21) ... '[hleirs nJefU\S those 
persons, including the surviving spouse, who are entitled under the statutes of intestate succession to the property ola decedent."Id1!bo Code § 15-1·20 ](21 ). 
Further, pursuant to J.C. § 15·2-103, Ihe intestate succession slatutc OftilC Jdal» Uni!brm Probate Code, a sibling. or "issues of the parents" is an "Ileir" 
within the meaning of the statute. Idaho Code § 15-2-) 03(0). 
*7 In response, Clarendon argues that "(u]nder such circumstances, 'issue of parents,' i.e., sibling, does lOt qualify as an 'heir' as a fur11Jer step down the 
succession line. Idaho Code § 15-2-103(0) ... [iJnstead, lIle parenlll, as one 'step' higher on the ladder are the 01lCS who qualifY as Ihe 'heirs' fOT intestacy 
purposes and, therefure, also br wrongfij death 'heir' pwposcs."Reply. p. 1 S (Docket No. 62). 
While Christina Phillips may in a general sense be considered an "heir," she may lOt maintain an action for damages in the instant action because she does 
not qualifY as Decedent's heir for inte~tacy purposes pursuant to ldal» Code § 15·2-103(0). In short;, because Decedents parents are I iving, directly affecting 
alristillB Phillips' subsequent place in Decedents intestate succession line, Christina Phillips is then not "entitled to succeed to the property of1bc dcccdenf' 
as contemplated by Ie § 5-3!l(l)(a). 
Also. Ihe Court notes that Christina Phillips is not as an heir under I.C. § 5:31U2)(b)'see O'Gtlfn V, Binghg!1t Co .. 139 Idaho 9, 72 P.3d 849 (2003), TIle 
Phillips have aclalowledged tlus conclusion. Response ill Opposition. p. 13 (Docket No. 60). 
For purposes oftlus action, Christina Phillips is not considered to be an heir under either I.e. § S-311(2)(a) or LC. § S·311(2)(b1. and aarendon's motion 
for summary judgment m dismiss all"istina Phillips as a defcndam is granted. 
II. 
PIDWPS' MOTICN TO RECONSIDER 
On Febnlll}' 2, 2005, aarendon requested, pursuant to Fedoral Rule QfCivil Procedure 26(c) that1he Court not allow certain discovery. !ke Motion/or 
Proteeliw 0rrItu' (Docket No. 42). Specifically, aarendon requested that it not be coJlllClled to answer Requests Nos. 1 and 2 ofPhiIIips' First Request !br 
Production of Documents, Interrogatories Nos. I and 2 ofPhiJlips' First Set ofImerrogatories. and Rcqucs!3 Nos, 3 and 4 ofPhilIips' Second Request fur 
Production ofDocumcrD. fd. aarenden brouglt its tronon on the basis that it bad now conceded coverage, see Order (Docket No. 26), an issue which had 
previolBly been ill dispUle, and tIus all discovery requcsls regarding slXlh were unnecessary, irrelevant, immaterial, and tmOt. Jd. 
Disbict of Idaho Local Civil Rule 7.1 provides that a party opposing a trolion shall file a m:morandum in opposition to 1bc relief requested within 
lWenty..ollC (2l) days after being served with the metmrandum in 511JlPOrt oftbc trotion. D. Id.L avo R 7.1(c)(1). To Ihe extent that the non-troving party 
does notolUect to tilC reJiefrequcsted in the motion, the party is required to file a notice ofnon-opposition with the Court. D.IdL eiv. R. 7.1(a)(5), The 
fili1ure 10 file either a notice of lOn-opposition, or a memorandum in opposition to a tmtion, may be dectned as a consent to the reliefrequestcd. D. Id.L 
Civ. R 7.l(t). 
The a1lolted time provided in District of Idal» Local Civil Rule 7.1(c)(1) had elapsed witho~ Phillips filing a responsll to Oarendon's Motion !br 
Pro1ective Order. Because of Phillips' flUlure to respond, and pursuant to DistrictofIdaho Local avil Rule 7.1(t), the Court deemed Phillips' failure 10 file 
either a DOrice of non-opposition, or a lTICtD)randum in opposition to Clarendon's Motion fur Protective Order as a consent to the relief requested as 
contcnlllated by 1bc Local Rnles. Accordingly. 1bc Com granted Clarendon's Motion!br Protective Order. Order (DocketNo. 49). 
*8 On March 7. 2005, Phillips requested that the Court reconsider its Order granting the Motion !br Protective Order. Motton to Reconsider (Docket No. 
53). Essentially, 1bc Phillips argue that "(they] responded 10 the IIlOtion fur protective order by requesting the Court first rule on the Motion to Amend 1he 
CotUercl aim" and that "1bc requested il1!brmation is discoverable." fd. at 2. 
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It is well settled in the Nill1h Circuit that a successful lOOuon for reconsideration must accolqllish two goal~. First, Ii trotion for reconsideration InISt 
dctronstrare some rcason why the court should reconsider its prior decision. Second, a trotion for reconsideration "nmt set forth facts or law of a strongly 
convincing nature to induce the court to reverse its prior decision" 8m'e Our Bqys and Beache3 ,., ClN and County Q(Honolul!!. 904 P,SUPP. 1098, 111 ~ 
CD.Haw.l994) (citingPolntlnghuf. ofHall'altv. Us. Depl. orAle Force. 756 F.Supp. 452 ID,Haw.l990l). 
While the grounds for reconsideration vary som::what with each District Court's local rules, there are enough similarities for this Court to adduce a COJmXln 
approach to evaluating trotions for reconsidcratiolL Mororola. Inc. 1', J.D. Rodgers Mechanical Coutractprs. 215 FRO. 581. 584;86 m.Ariz.2QQ3). The 
1Jll'Ce basic groUilds Justil}ring reconsideration are: (1) an intervening change in COJJn-olling law; (2) discovery of new evidence not previously available; and 
(3) the need to correct clear or manifest error in law or tac~ to prevcntmanifest iqjusticc. Id.; see also Save Our!Jqys andDeqcltes. 904 F.Supp. at II IS. 
In order for the Court to reconsider and withdraw its Order. it must decide whether Phillips have provided the Court with a sufficient reason to revisit its 
prior ruling. 
First, Phillips do oot argue that an intervening cbange in conIrolling law has occlrred. Second, Phillips do not argue that there bas been discovery of new 
evidence not previously available. Third, while Phillips argue that the Courts ruling was "erroneous," Matton for Reconsideration, p. 2 (Docket No. 53). 
Phillips fail to persuade the Court lim there is a need to correct clear or manifest error in law or met in order to prevent manifest injustice. }.I%rola, 215 
F RD. at 5114-86. FlJ1ber. the Court coroludes that the specific discovery propoWlded by the Phillips. and from which Clarendon seeks protection, is 
irrelevant to the relllllining issues In the instant aotion in light of Clarendon's concession of insurance coverage which is no longer in dispute. Accordingly. 
Phillips' Motion fur Reconsideralion (Docket No. 53) is denied. ' 
m. 
MOTICN FOR RUlJNG RB UMITATION ON NON·ECONOMICDAMAGFS 
On March 8, 2005, Phillips requested a ruling from the Court that they are not subject to the d8nl81J'S cap of I.e. § 6-1603 because Hayhurst's m;tions 
regarding "wrecking his pi~ arose out of willful or reckless miscoOOuct. "Mottonfor Ruling. p. 2 (DocketNo. 55). 
*9 IdalXl Code § 6-1603(4) states that "[t]be limitation of awards ofooneconomic damages sball not apply to: (a) Causes of action arising out of willful or 
reckless misconduot "EmI.C. § 6-16Q3(4)(a). Phillips conlend that tltey shadd not be subject to IIle limitations of I.e. § 6-1603 because Hayhurst's ilqlaired 
driving was reckless misconduct Memorandum in Support (Docket No. SS). Clarendon disputes Phillips' conclusion. Rep/y, pp. 9-12 (Docket No. 62). 
fm. Because a question regarding the consequcocc of"ot'" in I.C. § 6.1603(4.1Cltl was raised dlring the March 23, 200S hearing, the Court notes 
tbat the word "or," separating willful and recldess, is used in its nonnal disjlllClive m::aning marking an alternative generally corresponding to 
"either." SlIe generall), In re Snook 94 Idaho 904, 906. 499 P,2d 1260 (1972). Thus. r,c, § 6-16Q3(4)(a) requires only that the cause of action 
arise out of either willful or recldess misconduct, oot both. 
Phillips provide 00 evidence 10 support their contention that Hayhursts conduct cOnstltdcs willful or recldess misconduct Phillips simply argue that "the . 
mots clearly detml1Strate Ulland Haylus1!s reckless misconduct"Alotion for Ruling, p. 2 (Docla:t No. 5S);.see alJo Memorarttlum in Support. pp, 1-2 
(Docket No. 57). The Court can only assume that Phillips arc referencing the undisputed met that Hayhurst was driving while intoxicated. Statement of 
FacI8, " 17-28 (Docket No.4 1. AU, 2); &e6 also Goadell4ffidavit, Ex. E (StatemcntofRoger W. Rockwell) (Doclcm No. 41, Att. 4). 
Clarendon, bowever. disputes Phillips' conclusion and "sOOmls that the facts of record thus fiIr established raise only evidence ofnegligencc. not 'wi!!ful 
and reckless misconduct,' even with the intoxication evidenced ofHayhurst." Reply, p. 10 (Docket No. 62). In ~port orits argument, Clarendon sets furth 
various facts including the accident investigation officer's report tala:o on January 19, 2005. Id. That report coroluded Ha.}iu'st was only travcling 47 • 
in a 4S Iqlh zone at the tim:: of the accident, and that several tactors likely comibuted to the :fbIaI accident in addition to driver intoxication, such as driver 
fatigue due to the early morning bour of the accident, inattentive driving due to the driver lighting a cigaretle at the time of the accident" and poor road 
visibilil;y due to an i~roperly painted fug line. Statement of Fact" " 17-28 (Docket No. 41, Att. 2); see also Goodell Aiftdavit, Ex. E (Statement ofRogcr 
W. Rockwell) (Docket No.4 1. Att 4).10 essence. Clarendon argues that the accident was not a result ofHaylusts imnxication alone, but rather tIIo result 
ofa coldlinalionoffactors-mctors that "raise only evidence ofnegligcncc." Reply, p. 10 (DocketNo. 62). 
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In short, the parties dispute wOOdler HayfMx'sts conduct constitutes "willful or teckless misconduct," or woothe.r it is ordinary negligence. That question is 
ultimately 8/l issue fur the jlX'Y and is oot a question of law 10 be determined at !his stage of the proceedill&5. Accordingly, Phillips' Motion fur Order 
Holding limitation on Non-Ecooomic Damages Does Not Apply (Docket No. SS) is denied. 
IV. 
PHIlLIPS'MOTION TO DISMISS 
On J8/luary 6, 2005, Clarendon filed a Molion for U:avc to File a Second Amended Co~laint.(Dockct No. 33). On 18/l1lary 13, 2005, Phillips stipulated 
and agreed that !he Court eiller an order granting Clarendon leave to file its Second Amended Co~laint Sflpuiotfon (Doclcet No. 35). On January 19, 200S, 
the Com granted Clarendon leave to file Its Second Alrended Co~laiIi. Minute Entr)' (Docl<ct No. 39). 
*10 On March 9,2005, Phillips filed 1he pending Motion to Dismiss Clarendon's Second Alrendlld COl11llaint (Docket No. 59). Specifically, Phillips seek 
an order dismissing Clarendon's Second Amended CoIl1)laintbecause it"ftrl)s to state a valid cause ofaction"Motlon to Dismiss, p. 2 (Docket No. 59). 
When analyzing a IIDtion to dismiss under Fed.RCiv.P, J2Cbl(6l. the Collt JJ1ISt accept as true die flctual allegations conlllined in die co~laint and 
construe them in the light ImSt flvorable to 1he Clarendon. Mlshlv v. Clill. 191 F3d 998, 1003 (9th CjrJ999l. Dismissal is improper UlJiess itappcars 
beyond doubt Ibst the Clarendon C8/l prove no set of facts in support of its claim that would enlitle it to relict: Id Thus, " '[t}he issue is not whether a 
aarendon will ultimately prevail but whether [he] is entitled to qffer evidence to support the claims."· Cerwmtu v. Ciry o(SanDie'lo. S E,3d 1273 1274 
(2tlJ Cir,1993) (quoti~Schevery. Rhodes. 416 U S. 232. 236. 94 S Ct. ! 683, 1686 40 L Ed.2d 90 (I974l) (emphasis in the original). 
A1Ier carefully reviewing the pleadings, 1he Court concludes tbat it does not appear "beyond doubt.'" that Clarendon can prove no set offsets in support oiits 
displRd claim, and further. that it is entitled 10 offi:r evide~ to sq>port its claim Aecordingly, Phillips" Motion to Dismiss Clarendon's Second Amltded 
COJqllaint(DoekctNo. 59) is denied. 
V. 
ORDER. 
Based on die furegoing, IT IS HEREBY ORDERED: 
1. Clarendon's Motion ror Partial SIDIl!8I)' 1udgment (Doclcet No. 41) is GRANTED in part and DENIED in part The Court concludes that LC. § 6-1603 is 
constitutional, that pursuant to I.e. § 6-1603 the $250,000 non-ecooomic dBIDBgcs cap is to be applied collectively, that Clarendon is entitled to offilet the 
$35,000 Parmers Insurance Company proceeds tom die determined BIDOunt due under its UIM coverage fur DecedeJt, and that Christina Phillips docs oot 
quali1Y as 8/l heir under LQ. § $-311. In all olber respects, Ciarcndon's Motion fur Partial Summary 1 udgment (Docket No. 41) is denied wilhoit 
prejudice. 
1. Phillips' Motion to Reconsider (DockctNo. 53) is DENIED. 
2. Phillips' Motion fur Order Holdi~ Limitation on Non-Ecooomic Damages Does Not Apply (Doclcet No. 55) is DENIED. 
3. Phillips' Motion to Dismiss Clarendon's Second A1mnded Complaint (DoclcetNo. 59) is DENIED. 
D.IdaOO,2005. 
Clarendon Nat Ins. Co. v. Phillips 
NotReported in F.Supp.2d. 2005 WL 1041479 (D.1daOO) 
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37116 
CONDENSED 
IN THE DISTRIC~ COUR~ OF THE THIRD 
JUDICIAL DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR. THE COUNTY OF CANYON 
JOSE AGUILAR, individually, 
as the Personal Representative 
of the estate of Maria A. Aguilar, 
deceased, and as the natural 
father and guardian of GUADALUPE 
MARIA AGUILAR, ALEJANDRO AGUILAR, 
AND LORENA AGUILAR, minors, and 
JOSE AGUILAR, JR., heirs of Maria 
A. Aguilar, deceased, 
Plaintiffs, 
vs. Case No. CV 05-5781 
ANDREW CHAI, M. D., STEVEN R. NEWMAN, 
M.D., NATHAN COONROD, M.D., CATHERINE 
ATOP-LEAVITT, M.D., MITCHELL LONG, D.O., 
COLUMBIA WEST VALLEY MEDICAL CENTER, an 
Idaho corporation, PRIMARY HEALTH CARE 
CENTER, an Idaho corporation, JOHN and 
JANE DOES, I through X, employees of one 
or more of the Defendants, 
Defendants. 
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1 DEPOSITION OF PAUL BLAYLOCK, M.D. 
2 TAKEN ON BEHALF OF THE DEFENDANTS 
3 THURSDAY. MAY 29,2008 
4 
5 PAUL BLAYLOCK, M.D., having first been duly sworn, 
6 was examined and testified as follows: 
7 
8 EXAMINATION 
9 MR. DANCE: Let the record show this Is 
10 the time and place after the taking of the 
11 deposition of Dr. Paut Blaylock. The deposit/on is 
12 being taken pursuant to notice agreement of counsel 
13 as 10 time and place. Anything else that you want to 
14 put on tha record at this time? 
15 MR. FOSTER: No. 
16 BY MR. DANCE: 
17 Q. All right. Would you please state your 
18 full name for the record. 
19 A. Paul Blaylocl<, B+a-Y+O-C-k, M.D. 
20 Q. And you have had your deposition taken 
21 before many times; Is that correct? 
22 A. Yes, sir. 
23 Q. Let's begin by - first of all let's look 
24 at this notice of taking the deposition, Which I 
25 wln hand you a copy. 
1 Lers mark It as an exhibit to the 
2 deposit/on. The court reporter will have It that 
3 way ss.Daposltion Exhibit 1. 
4 (Whereupon, Notice for Deposition was marked Exhibit 
5 1 for identification.) 
6 MR. FOSTER: You're killing another tree. 
7 MR. DANCE: Another 1rea. 
8 THE WITNESS: And, I'm sorry, I dIdn't 
9 catch your name. 
10 MR. DANCE: Gary Dance. 
11 THE winless: Okay, you're Gary. Okay. 
12 BY MR. DANCE: 
13 . a. DId - as you look at this, did you comply 
14 with the request that you bring aI/ notes, reports, 
15 doannents, correspondence, publications, treaUsas, 
16 photographs, films, videos, drawings, computer 
17 genereted records, or any and aU other Information 
18 utilized by you and rendering your opinion in this 
19 case? 
20 A. I looked last night after I got home from 
21 my shift for the x-rays in this casa, and I don't 
22 know if I still hava the chest x-ray or if whether 
23 or not I sent it back. but other than that I brought 
24 everything In my file. 
25 Q. We have another copy of that. so there's 
800.528.3335 
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1 with the exception - no, I think I'll even take the 
2 medical records as well, okay. 
3 A. With the caveat.slnce I have' never met you 
4 before 
5 I have a very strict rule: Do not remove my 
6 notes. So photo copy them In place,ls that okay? 
1 Q. That's fine. ' 
8 A. Because If you fake any notes off, I don't 
9 know where thay go; other than that I don't care. 
1 D Q. Okay, we would also like to have marked as 
11 Deposition Exhibit B the, as you descrlbed It. two 
12 pages of notes that you heve In the yellow tablet in 
13 front of you. 
14 A. Okay. 
15 Q. AU right. 
16 A. Do you want 10 do that now? 
1'7 Q. Yeah, why don't we do It right now, at 
18 least mark them and then give them bSck to you 80 
19 you can - (Whereupon, two pages of notes ware 
20 marked Deposition exhibit 8 for Identllicat!on.) 
21 MR FOSTER: This Whole stack Is 7? 
22 MR DANCE: Seven, thars correct. That's 
23 8. Thars the way to 1ix a two. 
24 BY MR. DANCE: 
25 Q. All right, Doctor, I have some other that 
NaeGeLI 
RepORTInG 
1 did not have this In my llIe. I was awar.e of and 
2 had had several phone conferences with Mr. Foster, 
3 supplemenllngmy opinions, but,l have not reviewed" 
4 this. 
5 Q. This is - purports to be a record of a 
,6 telephone conference with a Dr. Kenneth Braumwell, a 
7 board certified pediatric and adult emergency 
8 medicine physician. 
9 A. I'Ve never seen this 50 -
10 Q. Okay. All right. We'l deal wIth that 
11' All right. then let's mark this as 
12 Deposition Exhibit 4. 
13 (Whereupon, reCord of telephbne conference was 
14 marked Deposition Exhlbit4 for identification.) 
15 MR FOSTER: This is exhibit 4? 
'16 BY MR. D~CE: 
17 ,Q. This Is 4. 
18 A. And I do not have this In my file, so I'Ve 
19 never seen this. 
20 Q. This is a third supplemental witness -
21 expert witness disclosure, and we'll deal with It at 
22 a later point. 
23 A. All right 
24 Q. ,Let's mark this as Oeposltlon exhibit 5. 
25 {Whereupon, a third supplemental expert witness 
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1 disclosure was marked Daposltlon Exhibit 5 for 
2 idantHlcation.) 
3 A. And this I do not have In my file, so I 
4 halle not seen this either. 
5 Q. Okay. All right. It doesn't really, as I 
6 reviewed It, Doctor, have anylhlng supplemental from 
7 you. It seems to relate to others of the expert 
8 wHnesses, but It is an expert wilness dIsclosure so 
9 A. I would have liked to have seen It, but I 
10 have not seen It 
11 Q. Yeah, okay, you dld not see It, okay. 
12 A. No, sir. 
13 Q. Well, we'll deal with that-
14 A. Yeah. 
15 Q. - efter this last one. Let's see, rve 
16 got - 00, I've got it as a supplemental, not a 
17 second supplemental. I don't have a second 
18 supplemental. 
19 MR. FOSTER: I don't think there Is one, 
20 guys. 
21 MR. BRASSEY: I'm looklng at It. 
22 MR. FOSTER: Oh, yeah, what's it say? 
23 MR. BRASSEY: It says my guy didn't 00 
24 anything wrong. 
25 (laughing.) 
1 MR. DANCE: wau, there you go. I knaw It 
2 was In there somewhere In the staele. I appreciate 
3 you calling that fo my attantion. I did not see 
4 that 
5 MR. BRASSEY: I'm trying to help you out. 
6 MR. DANCE: I appreciate It 
7 BY MR. DANCe: 
8 Q. Here Is a Deposition Exhibit No.6. the 
9 CV. 
10 (Whereupon, the CV was marked Deposition Exhibit 6 
11 for Identification.) 
12 A. Okay. 
13 Q. Have you sean that? 
14 A. Yes. 
15 Q. And lat's now discuss this Plaintiffs' 
16 second supplemental expert disclosure. 
17 Andy. could I saa a copy of your copy? I 
18 appreciate that, thanks. 
19 Would you just look at this copy of 
20.' Plaintiffs' second sup'plemental expert disclosure. 
21 A. My reCOllection is I don't hava this In my 
22 file eIther, so I have not seen this. 
23 Q. All right. 
24 MR. FOSTER: Just a second - oh, that's 
25 your conversation with Dr. Brown? 
'NaeGeLI 
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1 THE WITNESS: Right. 
2 MR. FOSTER: What numbet are you going \0 
3 make that? 
4 MR. DANCE: Well, let's make that 3A 
5 because that will kaep It in order, and I don't have 
6 a copy right here with me, counsel. to make; but 
7 with the stipulation agreemant of counsel, we can 
8 make that second supplementel 3A to this deposlllon, 
9 Is that aU right, Jim? 
10 MR. LYNCH: Yeah. 
11 . MR. DANCE: Okay, thank you, Andy. 
12 . MR. BRASSEY: Yup. 
13 BY MR. DANCE: 
14 Q. Now, Is your CV current? 
15 A. It's - yes and no. That's my most 
16 current CV. I have not added anything to It from the 
17 years of 2007 and 2008. There's been - there's 
is been some things that eventually will supplement my 
19 CV. 
20 Q. Okay. Do you currently practice emergency 
21 medicine at any hospital? 
22 A. No, not at a hospital. I'm a medical 
23 director for Providence at thalr sateHlle urgent 
24 care center. 
25 Q. And When did you retire'from practicing 
15 
1 emergency medicine? 
2 A. I haven't. I'm sllU practicing emergency 
3 medicine, sWI board certified, sWI practicing 
4 emergency medicine. I'm just not at the hospital 
5 Q. Where - so you were tha dtrector of 
6 Providence Medical Group Tan - is It Tarizabome 
7 (VERBATIM)? 
8 A. Tanasboume. 
9 Q. Tanasboum~ Immediate Cere? 
10 A. Yes. 
11 Q. And where is that? 
12 A. That's out SunSet Highway In Aloha on the 
13 way to the beach. It's close to St Vincent's. 
14 Q. And what - describe it as e functioning 
15 lnimedlate care. v.nat do ~ mean by tha~ Mdoc-lrr 
16 th~box" kind of place? 
17 A. No. sir. 
18 Q. Okay. 
19 A: We have three urgent care centers, 
20 Providence does. I run the Tanasboume Emergency 
21 . Care. Unlike the other two, we are the only OfIe in 
22 the city that has a fu~ radiological capabUIty on . 
23 our campus, wa have CAT scan MRI, Doppler 
24 ultrasound, they're bulldi1g a 20-mJ1lon dollar 
25 laser surgery canter there as well,' currently, we 
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1 also are the only one that has RN's Instead of MA's; 
2 and therefore, we are Aka a small yar. We pretty 
3 much - we don' receive ambulances, but the 
4 practice of the patient practice thai we see there. 
5 We pretty much get everything that we would get ~t 
6 an ER, except the shootings and the stabbings. 
7 a. Do you pracUce medicine, or is your Job 
a as a dIrector consume your tlma with administrative 
9 work? 
10 A That's a good question, both. Yesterday, 
11 I worked a 13-hour shift. We were very busy. In 
12 addition to my 13 hours as a clinician, I probably 
13 did 2 hours of administrative, so I had about a 15-
14 hour day yesterday. 
16 a. And is It stili emergency medicine, would 
16 you characterize It as emerge'ocy madlcine that you 
17 sllli practice? 
18 A Yes, sir. 
19 a. Do youstlfJ practice law? 
20 A I actuallywent inactlve this year. 
21 That's the first step towards retiring. I'm not 
22 taking any new cases. I've gol-I represented -
23 I had three doctors I was still representing that I 
24 needed to finish up, and then I went Inactive, so 
18 
1 issues, COBRA issues, those kinds of things. 
2 Q. Do you currently have any clients at this 
3 time? 
4 A. No. I have a couple of cUents who are 
5 stili having some legal issues, and I am consulting 
6 - they c~nsult me as a friend, but not as their -
7' f've already assigned them another attorney. 
8 Q. When you practiced after leaving Miller 
9 Nash did you have associates and/or partners In your 
10 practice that practiced With you? 
11 A. No. I was solo. 
12 Q. AU right Have you ever worked for Mr. 
13 Ceumstalk or Mr. Foster before this case? 
14 A. Yes. 
15 Q. And in It what case was that or cases? 
16 A. I know that wa have one other case that's 
17 actlve that I recall that's the Paugh case, P-a~u-g-
18 h. I'm not sure If we have any other active cases· ,;. 
19 or not I think we ,...1 thlnk I recently reviewed . 
20 another case for them, the Wallace case. 
21 I don't keep records of how many cases '. 
22 I've reviewed for everybody in years past, but I ',., 
23 have reviewed in the last ten years several cases 
24 for this law firm, many of which I opined there was J '." 
Page 6 
20 
25 next year 1'1 probably make the forma! announcement 25 no violatli::m of standard, care"filere was no ... ",. .:;:''''''''''''. 
1 of retirement. 
2 Q. Would you describe for me what your law 
3 practice consists of? 
4 A Yes-orclld? 
5 Q. Or did. yeah. . 
6 A. When I finished medical- law school In 
7 1984, I joined Miller Nash, a law flrm in this 
8 building. and I was with them for about I think It 
9 was 12 years. 
10 First yeer and a half, I pretty much did 
11 asbestos defense, we represented seven major 
12 airlines, I did a lot of alr aviation defense, we 
13 represented two ma,jor supermarkets, I did a lot of 
14 s~d-fell case& defense. 
15 By the second year, I pretty much had 
16 buill my own clientele and I represented doctors and 
17 did hospilallaw; then I was elected by the state as 
18 the prestdent of the Oregon Association of Hospital 
19 Attorneys, so I had to do a falr amount of hospital 
20 defense law for several years, which I didn't enjoy, 
21 but I did It; and then I'd say the last 15 years of 
22 my law prectlce has been almost exclusively 
23 representing doctors In various capacities; but now, 
24 privilege credenlialklg Issues, safe harbor Issuas 
25 before the Board of Medical examiners, contracl 
NaeGeLI 
RepORTInG 
19 
1 negligence, and never - I wasn't either retained or .... ;, 
2 pursl.!ed after that opinion, so I don't knowwhafs ,.,., 
3 the status of those cases. "-' 
4 Q. All rlghl Now, as It relates to your CV, 
5 which is Exhibit 6, I note that you are on some 
6 edltorlel boards for various kinds of pUblications 
7 and have been throughout your medicSl career, and to 
8 some extent your forensic career, but I do not see a 
9 iist of your pubDcations, and I was just wondering" 
10 dQ8S such a listexfst? 
11 A I've never been ana to list all the 
12 lectures and al the seminars and all the places 
13 that r give lectures nor heve I ever been one that's 
14 ever listed mypubJIcalions and myCN so that's the 
15 answer. to the first half of your question; the 
16 second half of your questlon Is no, I do not keep a 
17 list of what I've published In the past. 
18 Q. Okay, so one would just have to get It 
19 from the database, huh? 
20 A. I quit publishing probably - I think my 
21 last publication was in the American Col/ega of 
22 Legal Medicine Joumal on physician assisted suicide 
23 probably four years ago, maybe. . 
24 I lecture 0t1 a lot of these things 
25 currenlly, Just recently at the Unlversily of 
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1 California Santa Barbara last weekend; but 
2 publishing, I don't think I've published anything 
3 for the last four or five years. 
4 Q. Okay. I also note In your CV an attempt 
5 to reconstruct your hires or your past years - 2004. 
6 2005, 2006. and 2007 • consulting with either 
7 depositions and/or trials with a designation of an 
8 attomey hiring you, and while that list Is somewhat 
9 self--explanatory, thIs does not Include the cases 
10 that you've revIewed and did not give a deposition 
11 In; Is that true? 
12 A. Thafs correct. 
13 Q. It also wMe It has listed there various 
14 attorneys who have hIred you, you note In a couple· 
15 of notes there that this Is reconstructed and It's 
16 the best you can do by the way of memory. 
17 A. Yes, sir. Missing -I've reviewed a 
18 couple of other cases for your firm thars not 
19 listed. I have reviewed additional cases for Mr. 
20 Tolman, and I've reviewed some additional cases for 
21 Mr. Glrdy that are not listed; but I think I've only 
22 been dSposed In one additional case of those cases. 
23 this reflects - my average as a rule has 
24 - for about every case that I'm deposed in, I have 
25 probably reviewed an equal number of cases. 'It 
1 works out about two to one that I opined that there 
2 is no violation of the·standard of care or no 
3 negligence. Probably 15 percent of those cases, I 
. 4 wHI opine that I don't feel qualfied to be an 
5 expart In, and so I don't have an opinion one way or 
6 theother. 
7 Q. Okay. Now, it's my understanding - what 
8 would you el!limate from that reconstructed list and 
9 otherwise of the percentage of your time that you 
10 consult for a defelidant In a medical malpractice 
11 case as opposed to a plaintiff? 
12 A. It's changed through the years. I 
13 actually sat down a year ago to calculate. The last 
14 two years, I would say -I never -I very raraiy 
15 ever tum down an'opportunlty tabe an'expertfor 
16 tha defense beGause I am biased and my loyalties are 
17 on the medical side. I often tum dOWR cases for 
18 the plaintiff to review as a rule. 
19 The last two years have been predominantly 
20 defense, probably 65 percent. Years - two years 
21 preceding that probably was 50/50, and then for many 
22 years back in the 80s, early 90s, probably was 
23 predominantly plaintiff: and part of that, Mr. 
24 Dance, which you already probably know, is that for 
25 many years, most of the defense cases I was hired to 
NaeGeLI 
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1 do were In Oregon, and In Oregon it's trial by 
2 ambush. We do not disclose experts and we do not 
3 depose experls. 
4 And so unless the case goes to trial, 
5 you're never of racord, and so the majority of the 
6 cases that I reviewed for the defense would never 
7 have made it to a disclosure state. 
B Q. I understand. Well, thank you. Now, 
9 Doctor, It's my understanding that you charge and 
10 are charging us for this deposition $600 per hour 
11 and that you require a 3-haur minimum expert 
12 deposition fee at the commencement oj the 
13 deposition, and I'm handing you now a check for that. 
14 amount. ' 
15 A. Thank you. 
16 Q. And we will proceed with the - some of 
17 the other questions that I have here today. 
18 You have become familiar with the standard 
19 of care in this case, in - particularly in the May 
20 2003 time frame In CaldweH, Idaho by doing what? 
21 A. standard of care in Idaho is like the 
22 standard of care In avary state In the United 
23 States; Irs Stetutory. I have probably 20 years ago 
24 reviewed and probably re-reviewed It a faw times 
25 over the years the statute in Idaho'as to what the 
1 standard of care Is so that would be one of the 
2 phases. 
3 Number two. I have lectured to Idaho 
4 physicians and nurses offand on at the ACEP, 
5 American College of Emergency Physician, 
B conferences, both regionally as wall as nationally, 
7 for 20 years, so that's probably being famUlar with 
B that standard of care for - we've had doctors from 
9 Idaho and nurses from Idaho that come to practice In 
1.0 Oregon and with me at Southwest Washington and with 
11 me at Oregon. two states I practice In, and so the 
12 standard of care I've gleaned from their experience 
13 and how they practice with me, that would be another 
14 reason. 
15 Over the years I've reviewed several cases 
16 from Idaho. I'm suns 20 or 30 over the years. I am 
17 femillarwith the communitY standard of care, I'm 
1 B familiar with tile uniqueness of the statute In 
19 Idaho, which is - there's only 3 states in the 
20 country that have a statute like Idaho'S where the 
21 standard of care Is not necessanly a national 
22 standard of care, so I'm familiar with It through 
23 thaI; and then I'm alsO familiar with the standard 
24 of care by each case, whether I'm on the plaintiff's 
25 side or I'm on the defense side. I speak with a 
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1 local person who either practicas or Is familiar 
2 with the standard of care for a particular city or 
3 hospital. 
4 In this case my notes reflect that I have 
5 spoken with a Dr. Dan Brown and I have spoken with a 
6 Dr. Dean Lapinel and, let's see, I believe those 
7 were the only two - oh, I spoke with a Dr. Kenneth 
8 Braumwell, so I've spoken with three physicians In 
9 this case. 
10 O. Did you rely upon your conversations with 
11 Dr. Dean Lapinel? 
12 A. You know, because I've told Mr. Tolman and 
13 Mr. Girdy, II's - I know It's a hoop you have to 
14 Jump through, but did I rely on what they said the 
15 standard of care was, did It change my opinions as 
16 to what the standard· of care -I alreedy knew what 
17 the standard of cere was, so, In part, I guess I 
16 affirmed what the standard of care was, but in terms 
19 ohalying on their opinions as to the devalopment 
20 of the standard of care, no, I did not. 
21 I didn't quite finish my answer. One more 
22 source of my being famll/ar with the standard of 
23 care is the numerous depositions that I have read 
26 
1 your discussions with attomeys that you have hed 
2 some experlenca with the Boise standard of care; is 
3 that true? 
4 A. Yes. 
5 Q. And you've had some experience In other 
6 areas of Idaho, have you specifically had experience 
7 In the Caldwell, Idaho area? 
8 A. Only In the sanae that through the years 
9 I've lectured to doctors and nurses that are from 
10 small towns in !daho. I think CaldweU has probably 
11 been the source of some of the attendees at the 
12. Oregon ACE? meeting, which Is every February and 
13 Irs usually at Sun River or the Inn of the Seventh 
14 Mountain and we have a lot of Idaho docs and nurses 
t5 that come to that, because irs a ski seminar. 
16 One of the first questions I always ask Is the 
17 standard of care· regarding the Issues In a 
18 particular case is what's the capabilflles of the t::f 
19 hospital and where the community prectices: Do fuay. 
20 have a CT, do they have an MRI, do they have aD.:,., 
21 Dimer, do they have a VlQ scan, do they have a.c,T~ .. 
22 angiogrem capability, .." .~'. .. . 
23 If they don't have those capabifllie!? the 
24 standard of cere would vary. It would differ, If ..... - ....... 
Page 8 
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24 through the years of Idaho phySIcians who opine that 
25 the standard of care in Boise Is the same as the 25 they do have thoSe capabilities, then the stardard ... """.,.;~~. ' 
1 standard of care in Port/and, that the standard of 
2 care for a particular medical condition fike a 
3 pulmonary embolUe Is the seme In Napa as it is In 
4 Boise and as it Is in any small commLllity In the 
5 United Slates; so there are multiple sources of my 
6 famIDarity with the stand~ of care. 
7 0. Have you bean to or lectured in the June -
8 - May-June 20031ime frame in the Caldwell, Idaho 
9 area? 
10 A. No. 
11 O. Have you visited the hospital in CaldweU? 
12 A. You know, I!\le done two - when I moved to 
13 Portland. I came through Idaho, and I went through 
14 several - I didn't have any money when I finished 
15 my internship and I slept In hospitals on my way to 
16 Port/and. Oregon and I do remember sleeping In a 
17 hospital In Pocatello and I did sleep In another 
18 hospital In a small town in Idaho In their call room 
19 one night. but I don't remember which one it was, so 
20 I don't want to misrepresent that I haven't bean 
21 there, but I don't recall that I have. 
22 O. And you certainly wouldn't have been there 
23 In the time frame of 2003? 
24 A. No. 
25 O. AD right And Irs my understanding from 
NaeGeLI 
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1 of care would be the same. whether it's in a large ~.,,~. 
2 - whether It's In Boise or \WIether It's In Napa. .....,. 
3 Q. Okay. In your conversations with Dr. .',. 
4 Lapinei, did he disclose to you any of his medical ..... 
5 condi1lons? 
6 A. . You mean personally? 
7 O. Yeah. 
8' A. I gleaned from his deposition thet he had • 
9 bumed-out of being an ER doc. So I guess In that. 
10 sense. it was a pubOc disclosure. 
11 I'm looking at my notes from the phone 
12 caYs. I don't think -Iers sea, he's a board 
13 certified ER doc. I don't see that we discussed his 
14 personal health In my phone notes. 
15 Q. Okay.· And Kenneth Breumwel~ as I 
16 understand it, is a pediatric/adult emergency 
17 medicine, does that affect standard of care, are you 
18 familiar with pediatric emergency care physicians? 
19 A. He's double-boarded in ER, and he's - . 
20 6ke I'm double-boarded as we/I, and he's double-
21 boarded In peds. I practice at a leveJ..one trauma 
22 canter out of Emanuel, which Is the pediatric 
23 hospital here in Portland, and three of my partners 
24 ware double-boarded in ER and peds. CUrrently two of 
25 my pertners at St. Vs are doubla-boarded in the ER 
800.528.3335 
www.NaegeliReporting.com 
503.227.7123 FAX 
Fbrtland,OR 
{5(3) 227.15<44 
Spalta.ne. WA 
(509) 8'8..6000 
Coeur d'Alene, 10 
(208) 667.1163 
COR P 0 RAT ION Court Reporting 'Ina} P-senllltion VideolJlraph), Videoconferencing 
371-4---
29 
..... ~ , 
Deposition of Paul Blaylock, M.D. May 29,2008 NRC F!le # 9337-2 
1 In peds, that is not an unusual combination, so no, 
2 it does not change the standard of care. 
3 Q. Okay. In the InfonnaDon that you have 
4 reviewed, I understand that DeposiDon Exhibit 8 
5 represents a summary of your notes, now, that would 
6 be the two pages of writings that you have there In 
7 front of you in your yellow notebook by way of 
8 numbers. 
9 A. These are notes thai I make to myself end 
10 for myself when I am preparing for a deposition that 
11 assist me In being able to give a concise and quick 
12 summary of what my opiniOns are. 
13 Q. And that Is exactly what I want. Would 
14 you please give that to me noW. 
15 A. Okay. In my opinion -let'S see If I can 
16 do this In an organized fashion: In my opinion that 
17 I gave over the phone end have summarized here Is I 
1B did not feel that there was any violatlon of the 
19 standard care or any negligence - and I'm forgetUng 
20 her name right now. 
21 MR. FOSTER: catherine. 
22 THE WITNESS: Yes. She was a . 
23 cardiologist. I bal/eve that she put this lady on a 
24 Holter monitor. I did not feel that she violated 
25 tha standard of care. I also gave an opinion that I 
1 did not feel that the hospital ,per sa had violated 
2 the standard of care. 
S Q. Old you specify which hospital? 
4 A. I'm sure I did. I think it was Mercy when 
5 llookecrarthe; letterheads'to see who were named 
6 defendants, I would have opined that the - I 
7 be/leve Mercy was the one that was named 'Defendant, 
S rm not sure. 
9 MR. FOSTER: West Valley. 
10 BY MR. DANCE: 
11 Q. 'Was it West Valley also-
12 A. So I would have opined it both West Valley 
13 and Mercy par se were not violative of the standerd 
14 of care. 
15 Q. Okay. 
16 A. I did opine, from the beginning of my 
17 revfewand be{ore I got the depositions, a 
1 B preliminary opinion that Dr. Coonrod, Dr. Long. Dr. 
. 19 Chow - Cha~ .and Dr. Newman, I believe It is, yeah, 
20 Newman, were In violation of the standard of care; 
21 and my note speclllcally give the dates of the 
22 violation with the exception of Dr. Coonrod, who I 
23 have on page two. I have summarized one, two, 
24 three, four, five, six, seven, eight opportunifles 
25 andlor visits with Dr. Coonrod to have diagnosed her 
NaeGeLI' 
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1 problem that were a continuing violation of the 
2 standard of care. 
3 Q. Do you - or do you intend to express an 
4 opinion related to any of the viola Hans in their 
5 causative of - or medical causation in this case? 
6 A. Yes. 
7 Q. And what is the opinion in that regard? 
8 A. Welf, this lady, which we can get Into 
9 some detail. over a period from April through the 
10 end of May had classic presentations of pulmonary 
11 embolus, showers of pulmonary emboli, In this case 
12 as a cause of her symptoms; and because It went on 
13 for so long and until she had her fatal clot, which 
14 was read out as a saddle embolus, she was a 
15 treatable pulmonary embolus patient, and had she 
16 been diagnosed and probably treated, v.nlch we had 
17 two yesterday, she would have lived. It's a very 
18 treatable condition ifit's diagnosed timely and 
19 treated timely. 
20 a. Have you ever, as e physiCian, had a 
21 undiagnosed pulmonary embolus of cause a death of 
22 one of your patients? 
23 A. You know, I've ~n practicing 37 years, 
24 and pulmonary embolus Is e falr1y common . 
25 presentation to the emergency room. They either 
1 come in one of two states: 
2 A, they present and very subtly with a 
3 positive symptomatology that you work up and 
4 diagnose and they treat and they go home, or they 
5 present in a In-state clot that comes in and they're 
6 near morbid or they're already dead end we 
7 resuscitate and we do not salvage. Particularly a 
8 saddle embolus that blocks both pulmonary arteries 
9 Is - probably has a 95 percent mortality rete. . 
10 So I am perSonally not aware, In my 37 
11 years at practice, of any patient that I failed to 
12 diagnose a pulmonary embolus ~t went on to die 
13 attar my failure. I'm not aware of one. 
14 Q. Have you ever been sued or has a claim 
15 been made against you for medical malpractice? 
16 A. Yes. 
17 Q. On how many occasions? 
18 A. Three • 
19 Q. And where were the claims made? 
2Q A. 1978, I was - I hed my nsuro -I was 
21 practicing with e neurosurgeon. I had a private 
22 nauro practice as weJI as my ER practice, and I had 
23 ordered a myelogram on a lady that - r had 
24 myelogrammed her, she deve/oped a post-myelogram 
25 headaChe; and back In those days, you cen stick 
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1 anybody In the hospital overnight. You can't do 
2 that today with all the IimltaUons and· 
3 restrictions, but I ordered -I wrote an order for 
4 IV to be started. We give them a ahortcourse of IV 
5 fluids and steroids to prevent their post-myelogram 
6 haadache. 
7 I left to go to my birthday that weekend, 
B and when I came back on Monday and tumed her care 
9 over to my partner, when I came back monday, she was 
10 In a coma, and she ultimately dled. She had 
11 developed a sepsis from an Inrected IV site that the 
12 nurses had started at the hospital. 
13 Everybody was sued: I was sued, my partner was 
14 sued, the Internist was sued, the hosp!1a1 was sued. 
15 That's the only case where back in those days in the 
16 70s, your Insurance company could settle without 
17 your permission, and they settled It. I don't know 
1 B what my percentage was. I don't know what my amount 
19 was, but that was the only case In my career where 
20 money has been paid on my behalf; the second case 
21 came-
22 Q. Do you know the overall amount that the 
23 casewas-
24 A. I think I think It was - I'm. sony, I 
25 think It was around $100,000, which was a lot of 
1 money in 78. 
2 The second case was probably a year, a 
3 year and a half. It was in the lata 70s. There was 
4 thIs lady, and she was so large that the radiologist 
5 was not able to·get a spinal needle in her and her 
6 treating physician, who was a family practitioner 
7 and her consultant physician was a neurologist, 
8 asked me If I could do a myelogram on this lady, and . 
9 I had done a myelogram on an elephent at the 
10 Portland Zoo the year before, and so they were 
11 laughing that I was probably !he most quellfled 
12 person In town to do one. 
13 And so I did a spinal tap on !hIs lady, 
14 who was quite large, and I was able to get !he 
15 fluid, and I had the fluid sent to her treating 
16 physician and to her neurologist and that was my 
17 entlrety of my role In the case. I was primarily 
18 conduit of getting the fluid. Apparently, they 
19 dropped the ball. They didn't look at -there was 
20 abnormal results and there was some adverse 
21 consequences; evarybodywas sued. 
22 Q. Old she have spinal meningitis? 
23 A. You know, she wasn't my patient, so I 
24 don't raally ramember what she hael. I don't 
25 remember if she had multiple sclerosiS or if she hed 
34 
35 
1 transvarse myelitis. I don't remember what she had. 
2 Everybody got sued, !hey took my deposition, and 
3 !hen they dismissed me !he next day. 
4 The !hlrd case !hat I was sued in was In 
5 the late 80s. It was a genUemen that was very 
6 Intoxicated. His brother hed used his head and face 
7 as a battering ram outside of a bar. Ufe Light 
B couldn't getto the bar because of the fog, and so 
9 he was transported to my ER at Meridian Park by 
10 ground ambulance. They asked my to relntubata the 
11 patient because his face was so badly destroyed 
12 before we put him in the chopper, because the 
13 helicopter couldn't land at our place to take him to 
14 Emanuel, so I raintubated him. 
15 He had parmanentbrain damage from the 
16 injuries. Everybody was sued: The ambulance the, 
17 Life Light, Meridian Park, me, a couple other 
16 doctors, the Emanuel Hospltal. We went to trial • . f'" 
19 After plaintiff rested. I was DVd out on a directed.~ 
20 verdict, and then the defense tumed around and . 
21 hired me as an expert; and I testified on behalf o!-1E!', 
22 a couple of defendants In the rest of the trial, and·.·· 
23 so no money was paid on my behalf. So those were. ~ 
24 the three cases where I've had a claim made againstfc»ll<' .. 
25 me. - .. ~,..... • .. ~ ". 
1 Q. Okay. My clJent is Dr. Newman, do you ". 
2 know Dr. Newman? 
3 A. You know, his name is awful/y.famillar. I .. " 
4 don't know if I know him because I have reviewed al" 
5 case of his befora, or if I know him because a 
6 couple of times I've been caughnhat I said I don't 
7 know somebody and they've turned out to have come to ., 
8 my lectures at ACEP or they've come.to my lectures 
9 .on my cruise ships that I give live times a year, so . 
10 I don't know If I know him. There was a Dr. NewmBl 
11 that 1 did remember the name of, and it turned out 
12 it was a Dr. Newman from Baton Rouge that I have 
13 reviewed a case, so maybe that's the association. 
14 Q. I don't knOW; I was just asking. Do you 
15 know any of the doctors personally, do any of their 
16 names ring a beD with you that are involved In this 
17 case? 
18 A. To !he best of my knowtaclge, I do not 
19 personally know any of these doctors. I Dke .Or. 
20 Coonrod's name because being a southern boy and a 
21 red neck thought he had a pretty cool name, but no, 
22 I don't know him. 
23 Q. Directing your attention to Dr. Newman, 
24 who Is my client, what specific violations of the 
25 standard of care do you contend that Dr. Newman 
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1 commuted? 
2 A. Well. Dr. Newman was probably outside of 
3 Dr. Coonrod and was probably In the best 
4 position to make the diagnosis of this lady was 
,5 having showers of pulmonary emboli for two reasons: 
6 One, he had available to him all of the 
7 history that was available from her prior visits and 
8 prior work-ups, he also had the benefit of a new red 
9 flag, which none of the other doctors had had up to 
10 that point, In that baing the sinkable episode, he 
11 also had the benefit of the paramedic record, which 
12 showed classic -If you, you know, If you wanted 
13 one red flag when a parson has a preceding episode 
14 of feeling dizzy, Oghtheaded , weak, short of 
15 breath, and then suddenly has a slnkabla episode, 
16 there aren't many things that cause thaL Pulmonary 
17 embolus would be right at the top of the list. 
18 Possibly an arrhythmle would be at the top of the 
19 list that would cause thosa kinds of symptoms, and 
20 then your differential diagnosis would drop down 
21 substantially before you got Into other possible 
22 causes of that. so thosa two things were quite 
23 evident. 
24 So his violation of standard of care, put In 
25 simple terms, was: A. he failed to diagnose the 
1 obvious that this paUent was presenting with 
2 showers of pulmonary emboD and he faPed to order 
3 appropriate tests; he ignored her metabolic acidosis 
4 and should have ordered blood gases on her, which 
5 would have shown more probable than not the classic 
6 triad of PE. She would have baen hypoxic, she would 
7 have been tachypneic, and so she would have had a 
8 low pC02, and also she would have baen acidotic, 80 
9 he also ignored a abnormal EKG, which showed flipped 
10T waves and also ~owed evidence at right heart 
11 strain, he also Ignored the triad of tachycardia, 
12 shortness of breathltachypnea and assoclated with 
13 history of pleuritic chest pail and a hislory of 
14 dJzz.y spells and then the sinkable episode, so he 
15 had lots of red flags. 
16 He fallad to diagnose, he failed to order 
17 appropriate testing, and he failed to treat her 
18 medical condition approprlatelyso'that, In a 
19 nutshell, was what I felt was hfs nagllgence. 
20 Q. Old Mrs. Aguilar or her daughter teD Dr. 
21 Newman that 'she had a seizure or a sinkable episode? 
22 A. It was interestIng. Everybody approached 
23 her episode as being a sinkable episode. That's 
24 what's documented In the record, that's what's 
25 documented, that's what It was referenced as in the 
38 
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1 doctors deposilfon; but when I went back and looked 
2 at the daughter's description, she had a combination 
3 of sinkable episode and probably even had a seizure, 
4 which is not uncommon when people throw clots to 
5 their lunga, so that doesn't really change anything 
6 whether it was a purely sinkable episode or it was a 
7 sinkable seizure episode In terms of being a red 
8 flag for the work-up that was needed. 
9 Q. Did you conclude that It wes an actual 
10 sinkable episode or a near sinkable episode? 
11 A. I concluded she probably - she was - one 
12 place had said she was out five seconds, another 
13 place said she was out less than a couple of 
14 minutes. They found her on the floor; she was 
,15 confused at the time. I think she did lose 
16 consciousness. 
17 Q. The 5-31·03 EMS said that the EMS report 
18 dOesn't menDon that she has had a seizure does it? 
19 A. Urn, let me find that My recollection 
20 wlthoullooking at it was It did not reference It as 
21 a seizure. 
22 Q. Is shortness of breath a symptom of PE? 
23 A. Yas. Irs -In fact, when I teach my med 
24 studente and my reSidents, I tell them there Is a 
25 prioritY of hl~y if you look at the literature 
1 and If you look at experience and PE and you had to 
2 pick one symptom that Is most Ilkelyto be there, 
3 more likely than not. al/ three of the top three 
4 relate to shortness of breath, tachypnea, Which 
5 means a rapid reSpiratory rate, and a feeling of 
6 shortness of braath on exertion; so, yes, It would 
7 be the number one symptom. 
S Q. You would call It the most common symptom, 
9 ofPE? 
10 A. In my experience you don't have to have 
11 shortness of breath to diagnose PE, but If it's 
12 there, it certainly bumps It up Into a very high 
13 prioritY In your dlfferentlal diagnosis. 
14 Q. Would you agree that statistically it 
15 occurs In eo percent of the cases? 
16 A. I haven't done my - I haven't done any 
17 research, so I wouldn't be surprised If It's that 
18 high. 
19 Q. Would, next to shortness of breath, chest 
20 pain be the next most common symptom? 
21 A. You know, you read In the literature that 
22 that's probably the second most common. I'm not 
23 sure that I would agree that that's my most c:ommpn 
24 finding. If they have chest pain, It certainly 
25 heightens my suspicions; If they have pleulitic 
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1 chest pain that's aggl'llvated by walking or by taking 
2 a deep breath, then that really bumps It up. Tha~s 
3 a - the combination of shortness of breath and 
4 pleuritic Qhest pain In a 4Q-year..old woman is 
5 p.ulmonary ambolus until proven otherwise. 
6 Q. Would you agree with me that statistically 
7 chest pain, particularly of the sharp pleuritic kind 
8 that you're describing, occurs In about 50 percent 
9 of PE cases? 
10 A. You knoW, I don't know what the percent 
11 Is. I would say it occurs. That's probably - it 
12 occurs more Umes than not, so I guess greater than 
13 50 percent would have ~en my opinion. 
14 Q. Did Mrs. Agunar tell Dr. Newman that she 
15 was short of breath? 
18 A. I think that's subject to debate. Whether 
17 I'm not - I don't recaIJ that she specifically used 
1 B those words. He had knowtedge of the paramedic's 
19 report. and he has knowledge of the poorER visits 
20 that documented her history over the lest 30 days of 
21 having pleuritic chest pain and shortness of breath, 
22 but I don't recall her specifically telling him 
23 thet. ' 
24 Q. Do you assume that the written medical 
25 record of the ErVtT's thet is In the record today was 
42 
1 chest pain, and he mada a note about her heving a 
2 negative cath, he knew that she had easy fatigue, he 
3 knew thal she had had a history of palpitations, 
4 and he knew thet she had weakness. 
5 BY MR. DANCE; 
6 Q. Did she give him a history of pleuritic 
7 chest pain on thet visit? 
8 A. Thars what I'm lookIng for. 
9 Q. That's the Question. 
10 A. I don't think he documentad that history, 
11 no. 
12 Q. You state on page 6 of your third expert 
13 report which, I believe, Is one of the ones that you 
14 dld not - had not seen before so lefs find It 
15 here. 
16 MR. FOSTER: LI;lt's getto the bottom of' 
17 that before we do that. What I want you to - this 
18 Is the third and this Is - IBfs go off the record ~;' '. 
19 a second. ."" 
20 (Back on the record at 10:57 a.m.) ,,;w: .• 
21 MR. DANCE: Are you ready now, counsel"is, 
22 that tine?" •... 
23 MR. FOS,TER:Oh, yeah. .. 
24 MR. DANCE: Okay, aD right. ':\'.\".' •• ,,,.~. 
25 MR. FOSTER: You told me to relax sq...."' •• '. ~ ........ 
44 
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1 given on that day to Dr. Newman? 
2 A. It doesn't matter whether it wes or 
3 wasn't. He had a duty to get that Information as an 
4 ER doctor, whether he gets It as a handWritten 
5 report or whether he gets It was a verbal rerx>ri 
6 from the paramedics, that's our Job. Particularly 
7 when a serious ambulanca tran.sport a patient. that's 
8 the first thing that we try to get Is the history 
9 from the paremedlcs, particularly If it Involves a 
10 patient who has lost consciousness where their 
11 history Is going to be less forthcoming than a 
12 patient who did not. 
13 Q. Old she tell him that she had had chest 
14 pain on that visit, the patient? 
15 A. I don't recall •. 1 don't recall that she 
16 did. 
17 a. Old she tell Dr. Newman that sha had 
18 pleuritic chest pain? 
19 A. Let me find his records. Let me verify 
20 that this Is Nawman. 
21 MR. FOSTER; I'm sony, It's 531? 
22 THE WITNESS: Okay. I've got this 
23 commingled that's why that was confusing me, that's 
24 Dr. Coonrod's visit. 
25 All right. So, yes, he knew she had had 
NaeGeLI 
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1 that's what I'm going to dO."fi; 
2 MR. DANCE: Yeah, aIJ right, all right. cl, . 
3 Well, if you give him fiVe and tell them to smoke, ''-~ 
4 you never could gather them back up. Have I got ,,'> 
5 everybody here? Okay. 
6 BY MR. DANCE; 
7 Q. Doctor, let's go to some ~ let's go on a 
8 Ottle different direction. 
9 A. I don't went - I thought about my answer 
10 to you what you asked me, and you may be coming back 
11 tc it because I don't want you tc leave hare as· 
12 representative of your client and I didn't give you 
13 an my opinions as to what he should have done or 
14 shouldn't have done: and If you want tc know more 
15 about what he should have dona, I can supplement 
16 what I've already glvan you., I gave you a general, 
17 broad stroke of what his negligence was. 
18 Q. That's fine. Maybe we will get back to 
19 It; maybe we won't It depends on how sharp 1 am . 
20 and how my memory worts, Doc. 
21 A. Okay. 
22 Q. But I do appreciate the offer. 
23 Do you recall In the record that this 
24 woman's daughter had told Dr. Newman that she had 
25 been diagnosed with anemia? 
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1 A. You know, I dent know where he got this 
2 anemia. He·wrote it down as his final diagnosis, and 
3 she was not anemic at the time. Her anemia had been 
4 resolved, so I don't know where he got lIlat He 
5 didn't do a blood test, and you cant - you cannot 
6 diagnose anemia for certain Without doing a blood 
7 test. 
8 I had a pallent yesterday, and I would have 
9 swom she was anemic: Pale, she had every sign of 
10 anemls, I did a blood tsst, she's not. So you cant 
11 make that diagnosis without the test 
12 Q. Was he given the history of anemia and her 
13 treabnent for anemia at the fact that she was on 
14 Iron pillS? 
15 A. Probably. 
16 Q. You also mentioned Ihat Mrs. Aguilar had 
17 an abnormal EKG, how was It abnormal? 
18 A. Let's see If I can find It. My 
19 recollection Is that it hed a flipped T wave aoc/It 
20 had signs of a right heart stroke. 
21 Q. Would that be classified as an 81 Q3331 
22 A. You know, I went back to looking at It 
23 because to see If It was there, and It Is there, It 
24 was not one of my basis of my opinion. That Is the 
25 133 complex Is a red flag that suggests, but not -
1 but is not class - it Is not - it Is a suggestion 
2 of right heart strain. It is a what. in many years 
3 past, we used to calla classic PE-EKG abnormality. 
4 Today, I tell my ~ students and my 
5 residents it's a red flag. If it's there, you got 
6 to throw PE In your differential diagnosis; If It's 
7 not there, it meenS nothing. So, yes, that was 
8 present on the EKG, the flipped T wave was present, 
9 and the suggestion of right heart strain was . 
10 present. 
11 Q. Would you agree with me-
12 MR. BRASSEY: Which !;KG? 
13 . MR. DANCE: The EKG on the 31st. 
14 MR. BRASSEY; Thank you, sorry. 
15 THE WITNESS; That's lIle one I'm looking 
16 at. yes. 
17 BY MR. DANCE: 
18 Q. This pattem Is nelttler though sensitive 
19 nor specific for PE Is it? 
20 A. I would disagree. If It's present, It's 
21 highly suggestive and Is a red flag; if irs absent, 
22 it doesn't rule out PE. That's the best way I can 
23 answer. 
24 Q. i'n fact, doesn't the American CoUege of 
25 Emergency Physicians state that an EKG cannot be 
46 
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1 employed to rule in or rule out aPE? 
2 A. You know, I read that in some deposition. 
3 I don't remember who it was that said that I 
4 personally don't remember them aver coming out and 
5 saying thal Irs like any diagnostic test, which 
6 we're .901ng to get Into laterwitJ;! the D-dlmer test. 
7 If It's positive, it's meaningful; If irs 
a negalive, Irs meaningful. The fact that somebody 
9 has a 133 syndrome on an EKG rarely Is the cause for 
10 me to make the diagnosis of PE; however, if It's 
11 present, I certainly bump PE up Into my differential 
12 diagnosis lIlat needs 10 be ruled out. 
13 Q. So you would disagree with the statement 
14 that states that an EKG cannot be employed to rule 
15 in or rule out PE? 
16 A. r think It's - irs not your sine Qua non 
17 diagnostic test. If Irs suggestive of a right 
18 heart strain and a flipped T wave and a 133 
19 syndrome, I think you have use that as a red flag 
20 for possible PE and that's tile best J can answer. 
21 Q. You mentioned thai Dr. Newman, In your 
22 prior opinion, had available to him all of these 
23 medical records, what Is the source of your basis 
24 forthat? 
25 A. Practicing medicine in the ER 35 years. 
1 That's one of the first things we do Is when we know 
2 somebody has had a month long work-up, when we know 
3 that somebody hes a history of having ongoing . 
4 symptomatolgy, one of the first things we like to da 
5 Is gat medical records. . 
6 Yesterday, I spent hours collecting records 
7 from hospitals all over the city of Portland for 
8 certain patients because: A. we don't want to . 
9 repeat tha same test; B, we'd like to know whet the 
10 results of the 1est werej and C. we'd like to -
11 diagnosing Is what ER doctore do besl, that's our 
12 forte Is to diagnose. We like to look at the 
13 symPtomatolgy as It evolves through time. Sometimes 
14 we are lucky enough to have that avallable,like 
15 this lady. 
16 I mean if she had thrown a saddle embolus 
17 in April, sha would have already been dead, but she 
18 didn't. And so getting old records and looking at 
19 them as a standard of care, and If he didn't look at 
20 old records -I know he looked at some because he 
21 documents in his record that he had that knowledge-
22 that was his duty to do so. 
23 Q. Did - what day of the week w~s It that 
24 May 31st fallon in 2003, was it a Saturday? 
25 A. I don't know, but it doesn't matter 
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1 because this is one ofthe things I use in my 
2 lectures. The standard of care is the same on 
3 Christmas Eva as It Is on July 1st. The standard of 
4 care at 2:00 am Is the same as It Is at 10:00 am 
5 In the moming, so I don't know what date it was, 
6 Q. And even though clinics are closed and you 
7 can't get those records at that time, you'd never 
B had that problem In your practice here In Portland? 
9 A. There are times where we ere notable to 
10 get some records, yes, thars tnJe. 
11 Q. You also mentioned that Mrs. Aguilar had 
12 an abnormal chest x-ray, when was that chest x-ray 
13 laken? 
14 A. Lars see here, my notes reflect 5--27-03. 
15 Q. What was abnormal about It? 
16 A. It showed soma borderline cardiomegaly. 
17 Q. Do you believe that that wes a x-rey that 
18 a emergency room physician, a non-radiologlst, a 
19 non-cardiologlst could have reed to determ!ne a 
20 borderline cardiomegaly? 
21 A. Well, hevlng read over probably a hundred 
22 thousand x-rays in my career, it looked enlarged to 
23 me. I personally would have repeated It with an AP 
24 and a lateral, but it looked enlarged to me, and I 
25 agreed. I believe the radiologist read it was 
1 cardiomegaly and thafs my recollection, and I 
2 agreed with that. 
3 a. Isn't a chest x-ray In patients with PE 
4 nonspecifiC and Insensitive? 
5 A. I hear people say that all the tlme and 
6 yes. Do we see Hampton's hump very often? No; Do • 
7 we see a Wassermann ~Ign very often? No; is a chest 
8 x-ray in the majorfty the lime normal? Yes; can a 
9 chest x-ray help you In diagnosing PE? Yes. So If 
10 It's lhera,lf it's suggestive, it's helpful; If 
11 It's not there, you need to move on to better test. 
12 a. You also oonciude that Dr. Newman should 
13 have ordered a D-dlmer, a chest CT, or a Via scan, 
14 followed by a pulmonary angiogram and/or blood 
15 ciotting studies if they were abnormal; is that 
16 correct? 
17 A. I think my opinion is, is that he shOUld 
18 have ordered a screening test for a PEt and if they 
19 were abnormal. he should have proceeded to the CT 
20 spiral and/or VlQ scan; and if that's abnormal, then 
21 you do the clotting studies and the CT angiogram. 
22 It's the work-up of a PE Is, as a rule, if the 
23 patient Is stable· and she was stable - is to, 
24 stepwise, do the screening test first. 
25 I'm on caB. Just a second, 1'1 be 
50 
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1 quick. 
2 (Sack on the record at 11:13 a.m.) 
3 BY MR. DANCE: 
4 Q. Doctor, does a D-dlmer diagnose PE? 
5 A. D-dlmer, as Dr. Newman said In his 
6 deposition on page 19, irs a very good screening 
7 test for PE that we use It - I did two yesterday; 
8 one was positive and one was negative. Yes, It is a 
9 very good screening test. Is It diagnostic of aPE? 
10 No. It's only another red flag. 
11 Q. In fact, only jf it's negative, does it 
12 give you some Indication that a PE does not exist? 
13 A. I disagree. I have had negative O-dlmers 
14 with positive pulmonary emboltls. I have had 
15 positive O-dlmers that went on to not have a PE, so 
16 it's really valuable If it's posillve; It's less 
17 valuable if It's negative. 
18 Q. That's Just the opposite. .., . 
19 A. Exactly. When you're·-I can't·remembern .. ·• 
20 who it was that said the opposite, maybe It was :, ... 
21 Newman. I thought, "Whoa, that's just not true allr.," ' 
22 all,· ... . '" 
23 Q. Okay. well, we'll have.a littie debate on. ,.... 
24 thet one. Okay, bring it on now. ". 
25 Is a CT scan the gold standard for 'v";''''· , .. ",. i<,''I' •. -' 
1 diagnosing a PE? .~\ 
2 A. No. The literature refers to the gold --t, 
3 standard of diagnosing. A PE is still the ,,-
4 angiogram. but, today, It used to just be the -1>' 
5 pulmonary angiOgram; today, irs the CT angiogram is 
6 the gold standard. 
_ 7 a. Not many of the old classic pulmonary 
8 anglograms done In modem medicine ere there? _ 
9 A. You know,l really don't know what 
10 everybody else does. Today, my residents when I 
11 tell them this I.s. what we used to do before CAT -
12 SllSOS, they'd look at me Hke, "Really? Uke there 
13 was a time when there were no CAT scans?· . So today 
14 the CAT scan hes replaced a lot of the archaic. 
15 somewhat barbaric, testing that we used to do, so I 
16 think you'ra right Just a straight forward 
17 pulmonary angiogram Is used less often, but I don't 
18 think It's -I think there are still places that 
19 stili do those. 
20 a. What ara the riskS of the CT scan? .' 
21 A. pretty negative. Pretty much zero, unless 
22 you are injecting a contrast, and then the risk is 
23 less 1i1an one percent of a contrast reaction. 
24 Q. What are the risks of pulmonary 
25 angiography? 
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1 A. Personally, I've never had anybody have e 
2 complication from one, but the risk eventually would 
3 be a contrast reaction, which Is, I think, two 
4 percent In an angiogram. 
5 I suppose you could puncture a major 
6 artery and that would complicate things, but that's 
7 probably less than two percen~ so the risk benefit 
8 Is if you're concemed about a PE as overwhelmingly 
9 In favor of the beneflt. 
10 Q. How many people die every year from cancer 
11 caused by CT scans, are you aware of any studies 
12 documenting that? 
13 A. Cancer? No, I have not seen anybody - I 
14 have not seen a study that said that somebody dled 
15 from a CT scan for cancer. 
16 Q. How many people die every year as a result 
17 of pulmonary angiography? 
18 A. In my 37 years, I don't know anybody that 
19 has so I don't know what the national statistic 
20 would be. but I'm assumlng my experience would be 
21 pretty rare. 
22 Q. You mention at various times In your 
23 testimony here today that this woman was suffering 
24 from showers of emboli. end I'd like to ask you a 
25 question: Is it possible that Mrs. AguDer 
1 developed a pulmonary emboDsm after she was seen by 
2 Dr. Newman on May 31st, 2003? 
3 A. You mean did she not have showers of 
4 emboD prior to that time and was that the singular 
5 ancl only emboR that she had was at the time of her 
6 death? 
7 Q. Yes. 
a A. Well, as you know In law, anything is 
9 possible, but I would say highly unlikely: 
10 Q. You do not know that she was having 
1·1 shoWers of emboli, no one doss, do they? 
12 A. I know to a medical probabOlty that she 
13 was, and the autopsy. which was limited, confirmed 
14 that she had chronic multiple emboli bBaterally. 
15 Q. As I recall In the pathologist's 
16 deposition, have you read that? 
17 A. Who was the pathologist? 
18 Q. That did the autopsy. 
19 A. Yeah. do you remember their name. 
20 Q. His name .was-
21 MR. LYNCH: Dr. Dondlinger. 
22 BY MR. DANCE: 
23 Q. - Dondlinger. 
24 A. I have not read his depo. 
25 Q. Okay. 
54 
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1 A. I'd like to. 
2 MR. FOSTER: We sent that to you. 
3 THE WITNESS: You did? 
4 MR. FOSTER: We sent that to you 
!> yesterday. 
6 THE WITNESS: You sent it to me yesterday. 
7 Isee. 
a BY MR. DANCE: 
9 Q. He has opined, as I understand his 
10 testimony, that this patient died of a pulmonary-
11 Just a minute, I'm blocking on the term -
12 A. Saddle embolus. 
13 Q. - saddle embolus. 
14 A. Thatis often times the final event of 
15 somebody who Is -If a person is showering emboli 
16 and theY're forming clots In their body and It goes' 
17 undiagnosed and it goes untreated, it is common for 
18 them to eventually throw a large clot, which would 
19 be classified as a saddle embolus. If it crosses 
20 over Into the giant pulmonary arterieS, that's by 
21 definition a saddle embolus, that's not uncommon at 
22 all. and I think that's what happened here. 
23 Q. There were no other mention of showers or 
24 any other emboli sources. other than the one saddle 
25 pulmonary - pulmanarysaddle embolus? 
1 MR. FOSTER: I'm going to object to the 
2 form. It missta.tes his testimony. 
3 THE WITNESS: I dldn't say that, and also 
4 MR. FOSTER: Not your testimony. 
5 THE WITNESS: I understand, but the 
6 autopsy that was done In this case, we have to put 
7 It In context it was a cause-of-daath only autopsy. 
a He did not do a mlaoscoplc, and he did not do a 
9 gross; and to rule out and for him to be able to 
10 say, based on a medical probabifny. that theywera 
11 or ware not showers of ok! emboR scattered 
12 throughout her lungs. he would have had to have done 
13 a full autopsy. 
14 Q. So, you don't know if !here were showers 
15 of emboli eHher on the same bases? 
16 A. I'm beslng It on her clinical 
17 presentation. 
18 Q. ExacUy, and you're not basing it on any 
19 pathological finding or autopsy finding? 
20 A. No, I'm not. but the one thing tilet he 
21 said In his - well, let me get it. The word 
. 22 "multiple" was important because multiple bUsteral 
23 pulmonary embolus on the cause of death, that also 
24 Implies that it was not just one clot, and then the 
25 other place where there was an InconSistency was fn 
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1 the cause of death. He signed out multiple 
2 bilateral pulmonary embolus. 
3 Q. That's not the autopsy report, is It? 
4 A. That is the coroners record. 
5 Q. Yes. 
6 A. In the anatomic diagnosis, It Just says, 
7 ·Saddle embolus, right and left pulmonary arteries,· 
8 but on the cause of death, It says, "Multiple 
9 bilateral pubnonary embolus," which is what you have 
10 to write as your final- this is the legal- this 
11 Is mora legal than this, so there's an 
12 inconsistency. 
13 Q. But you would take Dr. Dondlinger's 
14 testimony regarding what was there and what he saw 
15 and what he did not see? 
16 A. I'm not taking anything until I read I~ 
17 so I can't say is that, you know •. 
18 O. All right But It says what it says, and 
19 we'll find out. 
20 What are the symptoms of anemia? 
21 A. It depends. It depends on how anemic 
22 somebody Is. If they are severely anemic, which I 
23 would put below 25, hematocrit of 25, they're 
24 usually weak, tired, they may have dyspnea and 
25 exertion, shortness of brea111, they may have dIzzy 
1 spells, although some people chronlcStly carry 
2 arouiJd in an anemic state don't have any of those 
3 symptoms. If they're between 25 and 30, usually, 
4 It's just a matter of fatigue, tiredness, weakness; 
5 if they're over 30, they usually are asymptomatic. 
6 Q. Tachycardia, do you expect tachycardia? 
7 A. Techycardla starts to kick In if they're 
6 below 3D, approaching 2.5. They're usually 
9 tachycardia. 
10 Q. Pale skin? 
11 A. Can be. 
12 Q. And then you mentioned dizziness or 
13 fainting can or cannot be depending -
14 A. Weakness, dizziness, tired, 'fatigue, no 
15 energy. 
16 O. Are you aware that Dr. Gibson, 111e 
11 gastroenterologist, dla~osed Mrs. Aguilar with Iron 
18 deficiency anemia on June 3rd, 2003? 
19 MR. FOSTER: Object to the form. 
20 THE WITNESS: I'm not aware that he did, 
21 but! do believe this lady did have iron deficiency 
22 anemia. She improved dramatically when she was put 
23 on the supplement 
24 BY MR. DANCE: 
25 Q. Do you know whether or not she wes on the 
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1 supplement when she was examined by my client Dr. 
2 Newman? 
3 A. I don't recall. She was not anemic at 
4 that time. She had already recovered back to a non-
5 anemic state before seeing him. 
6 Q. Have you published any articles on the 
7 subjectof 
8 PE? 
9 A. ProbablY. 
10 .. Q. You then - my next question is if you 
11 have done so, where would they be? 
12 A. I was executive editor of a newsletter 
13 called "ED legal Letter." It went out nationally to 
14 emergency room doctors in the United States, urgent 
15 . care doctors, and primary care doctors. 
16 At some point - I can tell you probably 
17 what the gist of the article would heve said. It 
18 would have said there are three to four medical '!oi-Ir.-.-
19 conditions, because I give this lecture that's why ~,,_ . 
20 know kind of what I probably would have said In my 
21 article, there are three or four medical conditJons~. 
22 111at if you think of them, you need to rule them , .. T. 
23 out. .... 
24 As for an emergency physician becausElJlf.-,l.,-~ •• 
59 
25 the high risk of the <:empllcations should you not;;, (~~ 
.....• 
1 one of those would be meningitis, one of those would 
2 be the atypical chest pain, one of those wolid hav~ .. 
3 been the pulmonary embolus, and one of those would 
4 have been the ectopic; because If you think of It ..., 
5 and you don't rule it out. It \MIl bite you In the 
6 butt. 
7 O. Have you made any similar statements in 
a the Med Law Bulletin? 
9 A. Ifs posslble, and I certainly probably-
10 I probably lecture and make Similar a statement four 
11 or five times a year in my lecture seminars. 
12 O. What about the Northwest Medical Forum? 
13 A. Oh, God, that's been out of business so 
14 long, I don't remember what alii wrote In 111at I 
15 probably didn't have an article on PEin that 
16 Q. You indicate in your CV that numerous 
17 emergency department risk management articles, what 
18 would they be Involved in as it would relate to PE? 
19 A. Same. My newsletter thetHounded and 
20 published out of AUanta by Medical Economics, which 
4. . . ~, 
21 owned American Health Consultants, want on to become' 
22 the number one medlcalJlagal newsletter In the 
23 United States. 
24 And what it wes once a month was a 
25 compilation of·cases of why ER doctors got sued, and 
800~528.3335 
www.NaegeliReporting.com 
503.227.7123 FAX 
Pordancl,OR 
{S(3) 227.1544 
Seattl .. WA 
(206) 622."76 
SpQw ... WA 
. (509) 838-6000 
Coeur d' Alena, 10 
(208) 667.1163 
60 
61 
COR P 0 RAT ION Co~rt RepOl'tmc '1iial Pl'efIel1lalion Videography VideoeonCerellelng 
~ 7? ?---- ------------_.--- .. -. 
_. 
Deposition of Paul Blaylock, M.D. May 29,2008 NRC File # 9337-2 Page 17 
1 it was an analysis of each case as to why the doctor 
2 got sued, what the doctor could have done to prevent 
3 being sued, and Why the diagnosis was mIssed, and, 
4 basically, that was - and then at the end of each 
5 example - and as a rule, we had three to four per 
6 newsletter - there would be a discussion at the 
7 bottom In which I would take from my review of the 
8 literature and I would revlew,why - what red flags 
9 were missed, what should have did not done, why this 
10 doctor could heve made a difference in what 
11 happened, Ihose kinds of things. 
, 12 Q. Now, thaI's Interesting. Was !he source 
13 of those appellate deCisiOns Involving EO doctors? 
14 A. Um, appellate deCisions? 
15 Q. In the legal system. 
16 A. I don't know. I would review cases from 
17 all sources: From other newsletters, from other 
18 data banks, froJTI the Calege of Emergency 
19 Physicians, from the College of Legal Medicine. I ' 
20 guess I never really emphasized whether they were 
21 circuit, district court, or appellate. They were , 
22 just - they were used to give examples of - I mean 
23 as I tell the docs In my seminars If you don't know 
24 whet the likely lawsuits are that are going to be 
25 brought against you, you are not likely to pracUce 
1 In that area of risk to the level that lIIOuld prevent 
2 you from being sued; and we do that for every 
3 specialty In my seminars. 
4 We go through each specially, UsUng what 
5 the top two or three most likely lawsuits are by 
6 specialty; and for ER doctors pulmonary embolus is 
7 probably in the top live. 
8 Q. Doctor, I believe that's aU the questions 
9 I have of you at this time. 
10 A. You didn't get back to me, and I don't 
11 know If you want my opinions about Or. Newman 
12 regarding the specifics of what I felt he should 
13 have done or cUdn't do. 
14 ,0. I think I got the outline. 
15 A. Yeah, you got the outline, and also on my 
16 -In his deposition, Dr. Newman himself testified 
17 what the standard of care was for a PE an pages 14, 
18 17, and 22 and that's on the front of his 
19 deposition. 
20 Q. Now, with that information that's 
21 contained In DepOsition exhibits 1 through 8, I have 
22 your opinions; is that true?, 
23 MR. FOSTER: object to the form. 
24 A. You have my opinions regarding Dr. Newman? 
25 Q. Uh-huh. 
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1 A. Having not reviewed supplements 2,3, and 
2 4, I think you do. 
3 Q. Okay. 
4 A. As far as I know. 
5 Q. All rlght 
6 MR. BRASSEY: Let's take a quick break. 
7 (Back on the record at 11 :41 a.m.) 
8 DIRECT EXAMINATION BY MR. BRASSEY 
9 BY MR. BRASSEY: 
10 Q. Doctor, I'm Andy Brassey. I represent Dr. 
11 Chai. 
12 A. Okay. 
13 Q. I want to ask you something. I haven't 
14 marked them, but as part of what I understand will 
15 be exhibit 7 in that stack of documents you brought. 
16 Is this - maybe that's wrong. Maybe that wasn't In 
17 his stack. 
18 A. That is not In my records. 
19 MR. FOSTER: That's something he faxed to 
20 me. Out of the goodness of my heart, I took It out 
21 of my file and Dr. Blaylock and gave It to you 
22 because I got neurotic about him having not seen It. 
23 MR. BRASSEY: Why don't we mark this as -
24 and we don't need to do Jt right this second - but ' 
25 let's mark this as g. 
1 BY MR. BRASSEY: 
2 Q. Okay. Doctor. As I understand what we've 
3 marked or will mark as exhibit 9, it's a fax you 
4 sent to Mr. Foster? 
5 A. I don't have to look at It. You want to 
6 go ahead and mark It before I -
7 Q. Sure that's fine. ' 
8 (Whereupon, a fax to Mr. Foster was marked· Exhibit 9 
9 for Identification.) 
10 A. I don't nke looking at unmarked exhibits. 
11 Okay. That is my handwriting on January 
12 29th. I apparently handwrote a fax to Mr. Foster. 
13 His fax machine and my fax machine don't like each 
14 other. and so I often times have to go to my office 
15 in order to send him a fax, which I apparently did. 
16 This Is my handwriting, and it appears to be my 
17 corrections of what he had given to me as a draft of 
18 my opinions. 
19 MR. FOSTER: I think for the record that's 
20 - it refers to the third supplemental disclosure. 
21 MR. BRASSEY: That's what I was going to 
22 askhim. 
23 BY MR. BRASSEY: 
24 O. Bacause I looked at the fax that you sent 
25 to Mr. Foster on whet's marked as page 6 with your 
800.528.3335 
www.NaegeliReporting.com 
503.227.7123 FAX 
Fbrtland. OR 
(5Q!1) 227.1544 
Se.u1e.WA 
(206) 622-3'16 
Spolc&ne, WA 
(509) 8!l8-6000 
Coeur d'Alene. 10 
(208) 667.1163 
64 
65 
COR P 0 RAT ION Courl Reporllug 'IHAl Presentallon Videograpby Videoeonlerenclng 
--------------- -, 
Deposition of Paul Blaylock, M.D. May 29, 2008 NRC Rle # 9337-2 Page 18 
1 handwriting, you hand wrote In. in the first full 
2 paf'!!graph, fifth line down, you put a number "3,' 
3 and I assume that's Just referring to - you 
4 numbered your changes, I think. for corrections? 
5 A. I think so. That's my usual MO. 
e Q. You wrote In. in my opinion, Mrs. Aguilar 
7 did need a cardiac and you put !lCath,' I assume the 
8 cardiac catheterization; correct? 
9 MR. FOSTER: I've got another one here you 
10 can look at If you need to, 
11 BY MR. BRASSEY: 
12 Q. And here's my question while you're -
13 A. At that time that I wrote this, I did 
14 believe she needed a cath. 
15 Q. Okey. Now, 111 represent to in the 
16 disclosure that actuelly got sen~ the sentence 
17 says, "In my opinion Mrs. Aguilar did not need a 
18 cardiac catheterization,' So let me ask you this. 
19 A. And that Is my opinion that she dId not 
20 need a cath, and I think what happened was Is I may 
21 have looked at this and caned Byron up and said I 
22 made a mistake and there should be a "not" In thare. 
23 Q. Okay. But I want to cleer something up. 
24 When you Just answered my question about your 
25 correction on page 6, vAlat's marked as page 6 of 
1 Exhibit 9, did you say that was your opinion at the 
2 time that she did need a catheterization or was it 
3 just e mistake and you left out the word "not·? 
4 A. I think it's a mistake. I don't recaD 
5 ever - until I read Dr. Cha! - Is it Chel? 
6 Q. Correct 
7 A. Until I read Dr. Chai's deposition, I was 
B hesitant to give any flnal opinions against him 
9 because I really didn't know everything that he was 
1 0 involved In. I never felt she needed a oath. 
11 She had, as Dr. ellai and others opined In 
12 their depOSition, she had no cardiac risk factors, 
13 she had normal- repeatad normal cardiac enzymes, 
14 and she did not have sufficient acute Ischemic 
15 changes In her EKG to merit a cardiac cath, and you 
16 don't get some of her symptomatolgy. When a person 
17 has pleurl1lc - a chest pain of any kind, vAlether 
18 It'spletJritIc or not. and they're short of the 
19 breath, that is almost a hundred percent causad by 
20 either cardiac or pulmonary. 
21 I felt that her symptomatalgy always was 
22 more pulmonary than cardlac, so before you do a 
23 cath, you need to rule aut soma pulmonary things, 
24 and that was never done In this case. So I don't 
25 recall ever having an opinion that she needad a oath 
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1 exam. 
2 Q. What was it about the medical records that 
3 you reViewed that lent eny confusion to you or 
4 uncartalnty about the extant ofDr. Chal's 
5 Involvement In this case? 
6 A. I didn't understand why he admitted this 
7 lady. One day she sat around in a hospital all day 
8 and all night, and then ha (idn't do the test and 
9 had his partner do the test the next day when she 
10 had all of these other symptoms where he could have 
11 just ordered a simple D..dlmer, a blood lest that 
12 would have come back In 40 minutes and It would have 
13 been positive and would have sent them In a 
14 different direction. 
15 Why he put her In a hospital for an entire 
16 day, did nothIng. I believe he left taWIl, had his 
17 partner do the cath, which wasn't needed and was 
18 going to be normal, and then sent her home wlthol,lt 
19 working up her symptoms without working up vAly.her 
20 EKG was ebnormal, which withput worldng up wnY,she 
21 was having pulmonary symptomatolgy, so Dr. Coal;. by . 
22 bringing her back for undiagnosed chest pain, .•.. : . _ 
23 undertook the same duty of care as any primary care.. '1_ 
24 doctor In ruling out pulmonary embolus, and h~;had,.", .~" .. :, _ 
25 her for a whole day and he did nothing. So I dldn:t ... ". _" _. 
1 know that 00111- Ilhought that was true from the",,-
2 records that I had, but I didn't understand alief "" 
3 It until I read hIS depositlon. 
4 Q. Well. you knew v.41at actions from the 
5 records from the medical records that he took or 
6 didn't take on May 28, 2003 when he requested that 
7 she come back to the hospital, correct, so you knew 
8 that? 
9 A. Yes. 
10 Q. What difference would it make YA1y he did 
11 it? If he· was wrong, he's wrong, isn't he? 
12 A. You mean why did he bring her back? 
13 Q. No. You had the records so you could see 
14 whet he did. My question is: You disagree with 
15 what he did, what difference does It make what his 
16 rationale was? 
17 A. Well. you need - you know, often times a 
18 deposition wiD change my opinion based on 
19 additional information as to whether or not somebody 
20 really did violate the standard of care, and so I 
21 like to give the benefit - like "or: Coonrod, I -
22 there was his notes and what was going on and his 
23 involvement was so disjointed that I felt Uke untB 
24 I actually had his deposition, I didn't feel 
25 comfortable giving any definitive opinions about his 
800~528.3335 
wWw.NaegeliRepol°ting.com 
508.227.7123 FAX 
fbrtland. -OR Sattle. WA - Spokan ... WA Coeur d'Alene, 10 
(5Q3) 227-l5<l4 (206) 622-3376 (509) 8)8-6000 (208) 667.1163 
CORPORATION CODrt ReporIiDg '&.lal Presentation Vi~raphy .Videoeolli'ereuciJJg 
-------------~#-7f--A?-I-Jz1/1-------··--· -.. _--
68 
69 
Deposition of Paul Blaylock, M.D. May 29, 2008 NRC File # 9337~2 
1 standard of care; the same existed for me with Dr. 
2 Chal after readIng his deposition. It was no 
3 question In my mind he violated the standard of 
4 care. 
5 Q. I'll ceme back to that In a minute. 
S A. Okay. 
7 Q. Have you read Or. Brown's deposltlon? 
8 A. Dr. Brown? I don't think I have It. 
9 Q. The - and do you know who - he's the 
10 cardiologist In Twin Falls you spoke with. 
11 , A. I did speak with a Dr. Brown, yes, Daniel 
12 brown. 
13 Q. Okay. But you haven't read his 
14 deposition? 
15 A. I don't think so - no, walt a minute. I 
16 shOUldn't say that, maybe I did. Yes, I did. 
17 Q. May I see it? 
18 A. Yes. 
19Q. I assume you saw In here that Dr. Brown 
20 was of the opinion that Dr. Chal was under no duly 
21 to request that Mrs. AguRar come back to the 
22 hospHaJ, and then aU that he reaDy had to do was 
23 overrate the EKG and give his report, do you recall 
24 reading that? 
25 A. No, I don't. 
1 MR. FOSTER: Object to the form. 
2 THE WITNESS: But I'm pratty sure - why 
3 don't you paint that out to me. 
4 BY MR. BRASSEY: 
5 Q. Well, 111 represent to you thafs what he 
6 said. 
7 A. Yeah, and I'U represent to you that 
B that's not my recollection. 
9 Q. Well, I want you to assume that I'm right. 
10 A. Well-
11 MR. FOSTER: object to the form. 
12 THE WITNESS: let me look at his depo, 
13 because I made some notes there. There are a couple 
14 of things I think he did say that I dlsegreed with. 
15 BY MR. BRASSEV: 
16 Q. I'm not Interested In that right now. 
17 A. Okay. All right Go ahead. I'm sorry, 
18 ycuwere asking mea hypothetical. 
19 Q. My hypothebl is that I want you to 
20 assume for me that Dr. Brown testified that Dr. Chal 
21 was not under a duly to request that Mrs. Aguilar 
22 come back to the hospital, I want you to assume that 
23 for me that he testified to that. wm you assume 
24 that for me? 
25 A. Yes. 
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1 Q. Okay. If I'm right, you agree with that? 
2 A. No. 
3 Q. DId you - do you recall seeing in Dr. 
4 Brown's deposition thaI he felt the catheterization 
5 that was done on May 29, 2003 by Dr. Reid was an 
6 appropriate lest? 
7 A. Didn't I write a note out beside thaI? 
8 Beceuse I think I wrote a note that said I disagree. 
9 Let's see, ! disagreed with him on page 
10 80, and then I disagreed - you're telling me Dr. 
11 Chlill did not breach a standard by not forming or 
12 having a D-dlmer and he said - that's correct, I 
13 disagreed with that 
14 Q. Disegreed with what? 
15 A. Page 65 where ha saId that you can - he 
16 was aSked, "Assuming we had blood gases, as I 
17 understand it what you're telling me Is Dr. Chow -
18 Chal did not breach his standard of care by not 
19 perfonming or having a D-dlmer, VlQ scan, or . 
20 pulmonary angiogram,' and he answered, "That's 
21 correct,· and I wrote I disagree. 
22 Q. All right So In that sanse, you disagree 
23 with the opinions of Dr. Brown? 
24 A. Well, I don't see a mark. but I would also 
25 disagree if he said that th~ cath needed to be done 
1 and not to do any pulmonary work~p beforehand. I 
2. wou!cl disagree with that. 
3 I don't think - my opinion Is I don't 
4 think this lady ever needed a catheterization. I 
5 thlnk It was a waste of time, and I think It was 
6 doomed to be normal based on all the risk factors 
7 and b~ on her clinical presentation. 
S Q. So if Dr. Brown said the ·opposita of what 
g you just said In his deposltlon, you'd disagree with 
10 his opinions? 
11 A. I think so. I think I got thal I would 
12 disagree that the oath was indicated. 
13 Q. Oh, okay • .I'm going to read you 
14 something, and then I'm going to ask you a question. 
15 I'm looking at page 35 of Dr. Brown's deposltlon, 
16 and you yellowed part of It. I assume you did that? 
17 A. Yeah. 35? . 
18 Q. Yeah. Let me ask you this: Just look at 
19 35 and then I'm going to ask you a question and wh6!) 
20 you're done with It. Doctor. just let me know. 
21 A. Okay •. I've read it 
22 Q. And Dr. Brown's indicating at least there. 
23 and I believe there may be one other spot, where he 
24 wasn't required - or Dr. ChaJ wasn't required to 
25 request that the patient come back to the hospital, 
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1 do you see that? 
2 A. Yes, I see tllat. 
a Q. Okay, and I think you've Indicated that 
4 you disagree with that? 
5 A. Yes, that's the purpose ofthe overread at 
6 aU our Eij's, and we have this and one of my 
7 partners does the overreeds at Providence right now, 
8 and her Job is to overread and do two things: One, 
9 she Is to overread the EKG to see if It was misread, 
10 and then the second duty Is that she is to overread 
11 to see If perhaps somebody Is Inapprqpriately sent 
12 homa, so, yes, I would disagree. 
13 I think your client Is very appropriate to 
14 do what he did. I think it was the right thing to 
15 do. I think it was the standard of care for him to 
16 bring her back and work-up her chest peln. 
17 Q. With regard to lhe standard of care of a 
1 a cardiologist practicing In Napa, Ideho in 2003 -
19· strike thet. 
20 As to a cardiologist who's practicing in 
21 the state of Idaho in 2003, would you - do you have 
22 an opinion as to whether ycu hava mora knowledge as 
23 to the standard of care of a cardiologist In Idaho 
24 or would Dr. Brown have more knowledga? 
25 A. I don't know the answer to that whether he 
74 
1 cardiology, end pulmonologist. 
2 Chest pain is probably one of the most common 
3 things that aU five of us see on a daily basiS. I 
4 probably saw nine or ten yesterday myself. It's e 
5 very common presentaUon, probably ona of the most 
6 common, and so our approach to working up a chest 
7 pain or shortness of breath would all ba the same: 
8 We would all do the same test, we all have the sama 
9 capability of orderfng the same test, and if they're 
10 abnormal, we all have the same capability of gotng 
11 to the next step for the diagnosis. 
12 Q. So, you're saying the standard of care of 
13 those five specialties is the same for someone who 
14 presents with chest pain? 
15 A. Chest pain andlor shortness of breath or 
16 pulmonary embolus, that's what this case Is about, 
17 that the standard of care for diagnosing pulmonary 
18 embolus is the same for aM five of those ..,.,. 
19 specialties.·.··· 
20 Q. Have you read the records of the .r--
21 gastroenterologist by Dr. Gibson? .• '. ~ 
22 A. Yes." ~ I. 
23 Q. he you critical In any fashion of Dr. .. 
24 Gibson's care and treatment ofthls patient? ",,* . :-..... 
25 A. This lady did not need the endoscopy. and .... £!''-.". .~,."', 
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1 would or would not have more knowledge. The 
2 standard of care for diagnosing pulmonary embolus Is 
3 the same for a cardlologt~t. as it Is for a ER 
4 doctor. 
5Q. On what do you base that? 
6 A. Pulmonary ambolus hasn't changed since I 
7 entered med sclhoolln 1968. Pulmonary embolus is 
a the same medical condition. Wa've - technology has 
9 Improved our capability of making a diagnosis easier 
10 and faster, so the standard of cara for any doctor 
11 for a chest pain, shortness of breath In a patient, 
12 whether they're a cardIologist, family practitioner, 
13 emergency physiCian, or internist, would ba the 
14 same, and a pulmonologlst. 
15 So those five categorfes of the standard 
16 of cara for diagnosing and how you would do it would 
17 be the sarna for all of us. Now, would I expect a 
18 psychlalrlst or a dermatologist or an OBIGYN, 
19 probably not. 
20 Q. Why not? 
21 A. Because their area of expertise for chest 
22 pain is not equivalent to those other five - I mean 
23 we - those five speciailles-
24 Q. TeU me those five again. ER doc-
25 A. ER, family practice, Internal medicine,· 
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1 she certainly didn't need the colonoscopy. He waS";'" 
2 asked to do a very specifiC test. In my opinion, he -:,' 
3 shouldn't have done It. He should have questioned (. 
4 It was destined to be - in my opinion, it was 
5 . destined to be normal. 
6 Tha only thing that I felt justified, 
7 doing the test thet he did, was that she did have a 
8 past history, a prior history reaintly, of ane~la, 
9 and so it was reasonable 10 rule aut a source of her 
10 anemIa, so - but I did not criticlze him for - he 
11 didn't do anything In his work-up, which was on a 
12 ([mitad basis, that was a violation of the standard 
13 ofeara. 
14 Q. What - on whet basis do you say his wor1c-
15 up Is Bmited - well, strflte that 
16 What duty If eny did Dr. Gibson have to 
17 obtain Mrs. Aguilar'S medical history either from 
18 the pallent or her daughter or through medical 
19 records? 
20 A. What duty did ha have? 
21 Q. Correct 
22 A. He had a duty to do a history, do a 
23 physical, review her recentwork-ups, and he had a 
24 duty to flnd cut why thepatlenl was referred to 
25 him, and what tests that - and the reasons for it, 
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1 and the tests that the referring physician wanted 
2· done. 
3 Q. Are you critlcel of the fact that Dr. 
4 Gibson didn't work her up for a pulmonary embolus? 
5 A. No. 
G Q. Whyoot? 
7 A. Because his - that was not his charge. 
8 Now, is a gastroenterologist capable of working on a 
9 pulmonary embokls? Yes. 
10 Q. Sure he is. So my question, I guess, is: 
11 Can a patlant such as Mrs. Aguiler show up and he 
12 can Ignore symptoms, that as I understand It you 
13 believed that Defendants In this case should have 
14 defacted and not follow-up on those symptoms? 
15 A. One could make a case that Dr. Gibson 
16 could have, should have recognized that it was a 
17 IM'ongful referral,ltwas a wrongful consulting 
18 request, and he should have gone back to Or. Coonrod 
19 who ordered this. I mean Coonrod keeps ordaring all 
20 these people to get Involved, and they wera all 
21 wasted time and unnecessary tests. You could argue 
22 thet. I chose not to crltJc/ze him for his failure 
23 to diagnose a puknonary embolus. 
24 Q. Why? 
25 A. I just chose that I didn't think, under 
1 the drcumstances of reading the sequence of even!s, 
2 that he violated the standard of care. 
3 Q. When Dr. Chel requested that the paDent, 
4 Mrs. Aguilar, come back to the hospital, what was 
5 his focus? 
6 A. Chest pain end shortness of breath and an 
7 abnormal EKG end he needed hls focus - his charge 
8 was to diagnose what was the cause of those three 
9 symptoms or those three things. 
10 Q. Tell me on what you base the fact that he 
11 was looking at shortness of breath or even knew she 
12 hed shortness of breath? . 
13 A. Well, he had access to herpriorworic-4Jps. 
14 he had access to her plfor ER visit. he had access 
15 to a history from the patlen! and the famUY. I 
16 mean she had presented with shortness of breath to 
17 multiple parties over the lest 30 days. He could . 
18 have called up Coonrod, he could have called up the 
19 ER doctor that had just sent her home, and the 
20 shortness of breath was there for his knowledge. 
21 Q. From Dr. Long's visit? 
22 A. Yeah. 
23 Q •. Show me that. 
24 A. I don't think anybody ever asked him In 
25 his deposition, "Were you aware at any time In the . 
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1 last 30 days or at the time you were seeing her that 
2 this Iady had had symptoms of shortness of breath?" 
3 I don't think anybody esked him that 
4 Q. Asked who that? 
5 A. Dr. Chal. 
S Q. Well, okay. 
7 A. So, J am assuming that he did have 
.a knowledge that sha had a history of being short of 
9 breath. 
10 Q. Based on what? 
11 A. Based on the fact that he had the records. 
12 Q. What records? 
13 A. The ER records. 
14 Q. Which ER records? 
15 A. Dr. Long's 5·27. 
16 Q. Okay. Anything else? 
17 MR. LYNCH: I'm going to Interpose an 
18 objecUon with a slrlke as being assuming facts not 
19 In evidence. . 
20 THE WITNESS: I need to go and look at Dr. 
21 Chow's HEP. Just a second. 
22 MR. BRASSEY: Chaf. 
23 THE WITNESS: Chal, sorry. 
24 Is that It here? 
25 MR. FOSTER: It should be. 
1 MR. BRASSEY: you know r may have -
2 THE WITNESS:Oh, I'Ve got It. I just -
3 is that West Valley or Mercy? 
4 MR. DANCE: It's Mercy. 
5 THE WITNESS: So it would be No.2. 
6 MR. BRASSEY: I don't need to mark It, but 
7 there's a copy you can look at real quick. It's 
8 mine. 
9 THE WITNESS: Oh, thanks.· I'm going to 
10 find mine because I'll have mine aD marked up but I 
11 want to keep that so I can know what It looks like. 
12 I remember he went back and flUed In some blanks on 
13 his HEP. 
14 MR. FOSTER: It will be -
15 THE WITNESS: Just a second. I know what 
16 I'm looldng for. I'm not finding - here we go, Is 
17 that it? 
18 MR. DANCE: It looks like It. 
19 THE WITNESS: Yeah, that's It. 
20 MR. BRASSEY: okay. 
21 THE WITNESS: Okay, his HEP does not 
22 reflect the shortness of breath as part of his 
. 23 history. 
24 BY MR. BRASSEY: 
25 Q. AU right let me read you something. I 
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1 assume we're looking at the same thing. A part of 
2 his HEP says, ·She," meanIng the patient, "does not 
3 associate this with a shortness of breath. 
4 diaphoresis, and palpitations,' which has to do with 
5 the chest tightness, chest pressure that she had 
6 with minimal exertion, would that Indicate to you 
7 that the patient or the patlent through the family 
8 indicated to Dr. Chal she wasn't having shortness of 
9 breath? 
10 A Maybe. 
11 Q. Well, that's what It says. 
12 A I know what It says, that doesn't mean -
13 that means several things. It means, according to 
14 the family, this lady had baen having shortness of 
15 breath off and on for the whole month of May,so as 
16 - I don't remember wl')lch doctor It was -It said 
17 depends on the questions we ask and how wa ask tha 
1 a quesUons or the history the doctors get. Dr. ChaJ 
19 did not get a hiStory of shortness of breath related 
20 to her chest pain; 
21 Q. In fect, he got a history of no shortness 
22 of breath. . 
23 A Well-
24 a. If his note's right. 
25 A His note says that she did not associate 
82 
1 wouk:l have been, "Are you short of breath now, have 
2 you been short of breath in recent days or recent 
3 weeks?" I mean it depends on the questioning. I 
4- read what your client wrote, and I don't disagree 
5 with what he documented. 
6 Q. Let me just ask you lhls: His note talks 
7 about she was having symptoms over the last few 
8 weeks, so if you read his note, the question that he 
9 asked her or questions that he put to the patient 
10 with regard to shortness of breath had to do with a . 
11 condition over a period of time as it was associated 
12 with other symptoms lhat she was having. Including 
13 chest peln? 
14 A Yes. 
15 Q. Okay. So if you believe his note, Dr. 
16 Chai did probe the issue of shortness of breath as 
17 it related to time and chest pain? 
18 A. That's \WIat his note reflects, yes. !~,,~_ 
19 Q. Look at Dr. Long's ER note for me on May!· .. 
20 27,2003, and tell me - or show me where it says.· ' 
21 the patient indicated she was short of breath. 
22 A That's \WIet I was looking at earlier. I 
23 don't see that In his note.-
24 Q. Okay. It. in fact, It says - doesn't his '. 
25 note say she denies shortness of breath? ' , .~ 
Page 22 
84 
1-----------------+----------------"'--/, .. 
1 her chest pain and her chest heaviness and pressure 
2 with shortnesS of breath, that's all It says. It 
3 doesn't mean she wasn't short of breath, it doesn't 
4 mean she never had been short of breath, It just 
5 means that she did not associate \WI en 'her ~ was 
6 heavy and she felt the pressure, she did not 
7 ~soclate that with shortness of breath. 
S a. How do you diagnose shortness of breath? 
9 A. Shortness of breath Is a subjective 
10 symptom. It's a symptom; It's not a sign. 
11 a. Somebody has to tell you? 
12 A Usually. 
13 Q. So, if someone tell you they don't have 
14 shortness of breath - excuse me. you either believe 
15 them or you don't believe them? 
16 A. Well, I wish It was that simple. In a 
17 typical ER visit, the triage nurse wi. say,"Are . 
18 you short of breath?' end the patient will say, 
19 "No.' The nurse then gets them in the room and they 
20 say,"Are you short of breath?" and the patient wiD 
21 say, "I'm feeling that yes, I am feeling short of 
22 the breath." So !he history Is an evolvement, a 
23 good historien, a savvy physician will probe !he 
24 Issue of shortness of breath In a different way. 
25 The question that I would have asked to this lady' 
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1 A. Let me find it;... 
2 Q. Don't mind - I'm going to stand up my ,~ 
3 back hurts. I.. 
4 MR. DANCE: I heard It pop. As long as It ;::. 
5 pops, irs okay. Do you need to creek your 
6 knuckles? 
7 THE REPORTER:, No, I'm okay. 
8 MR. DANCE: Okay. 
9 THE WITNESS: Dr. Long only documents -
10 pleuritic chest pains; he doss not document 
11 shortness of breath. 
12 BY MR.,BRASSEY: 
13 a. In fact, he marked through It, and is It 
14 your knowledge or understanding that he found - or 
15 she reported she wasn't short of breath? 
16 A. You know, I'd have to look at his depo and 
17 see what he said about that I don't see that he's 
18 listed In his HEP that she was short of breath. 
19 MR. LYNCH: Before I lose the chance; 1'0 
20 again move to strike the second answer before in the 
21 reference to pleuritic on the grounds that It 
22 assumes facts not In evidence. 
23 MR. FOSTER: Whafs thet? 
24 MR. BRASSEY: Jim's objection Is Dr. 
., 25 Blaylock just said she reported pleuritic. chest 
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1 pain. To the extant Jim Just objected, I'm going 
2 join the obJectlon as states facts not In evidence. 
3 MR. DANCE: Join. 
4 BY MR. BRASSEY: 
5 Q. Dr. Blaylock, to kfnd of shortcut this, I 
6 guess, It looks to me like In Dr. Long's ER note, he 
7 crossed through shortness of breath, along with some 
8 other Items, to Indicate she was not reporting 
9 though symptoms. 
10 MR. LYNCH: I need to interject again, but 
11 my objection referenced chest pain, pleuritic chest 
12 pain. 
13 MR. BRASSEY: That's what I said. 
14 MR. LYNCH: Oh, did you? Okay, excuse me. 
15 MR. DANCE: I think your stickers over the 
16 part he's referring to. No, right there. I think 
17 that sticker if you1llake thaI sticker - y~h. 
18 see wnatJ mean? 
19 THE WITNESS; Oh, okay. thank you. 
20 MR. BRASSEY; Thank you. 
21 MR. DANCE: Anything to help out. 
22 THE WITNESS: The pleuritic cheSt pain Is 
23 on that same page, but the shortness of breath Is 
24 marked through -
25 MR. LYNCH: Again, 11 object to a 
1 reference to pleuritic, which I can't see. for what 
2 It's worth. 
3 BY MR. BRASSEY: 
4 Q. Show us where it says pleuritic chest 
5 pain. 
6 A. Chest pain with deep breath Is pleurtt1c. 
7 Q. So If Dr. Chal took Into account the 
8 history he obtained in Dr. Long's ER reCord with 
9 regard to shortness of breath, he would assume Mrs. 
10 Aguller was not short of breath? 
11 A. Well, no. I don't know that to be true. 
12 We got Dr. Coonrod's work-up, and his records 
13 reflect that she was short of the breath: They were 
14 sent to Dr. Long In the ER. Dr. Long opined In his 
15 deposition that In spite of Coonrod sendi'lg his 
16 records and EKG and 'Chest x-ray. he didn't recall 
17 whether he looked at any of them; but he had a duty 
18 to do so. So based on what Dr. Long documented, the 
19 shortness of breath was not In his record, I agree. 
20 It should have been and probably. 
21 Q. When Mrs. Aguilar came back to Mercy 
22 Medlcal,was she - on the 28th of May. was she seen 
23 by an ER doc? 
24 A. I think she was. 
25 Q. Are you critical that that ER physiCian, 
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1 at least apparenUy, dId not work Mrs. Aguilar up 
2 jora PE? 
3 A. That's a good question because I went back 
4 -I remember in the last few days; I went back to 
5 look at that to see what was his role in that 
6 presentation and Dr. Chal was called almost 
7 immediately after arrival and Dr. CI1al came do the 
8 ER and saw the paUen~ so I don't see the ER doctor 
9 ever really assumed any diagnostic role. He 
10 basically was a condull 
11 . Q. Old he make a note? 
12 A. I think he did. Dr. Chel, In my opinion, 
13 should have directly admitted this patient and 
14 should not have put the patient through the 
15 emergency room, because It basically was a callback 
16 on his behalf, and he knew he was going to admit the 
17 patient and should have done if as a direct admit. 
18 Q. Okay. But the ER doc saw her? 
19 _ A. I think so. 
20 Q. So, are you Just saying that he can Ignore 
21 what you believe were symptoms as pulmooary 
22- embolism? 
23 A. I went back and looked at the chart to 
24 look specifically If he did a work-up, and If he did 
25 a work-up. he would have bean In violation of - . 
1 standard of care for not diagnosing the PE, but he 
2 didn't do a work-up. 
3 Q. What'd he do? 
4 A. He was a conduit. The patient arrived, 
5 obviously he had been in communication, I don't 
6 think he's been deposed, but he probably was aware 
7 Dr. Chow (VERBATIM) sent him back and he called Dr. 
a Chow and he ca(lle clown to the ER and he took the 
9 patient as direct - he admitted the patient and no 
10 tests were dona. I don't recall him doing anylhlng 
11 except an EKG. 
12 Q. He didn't make a note? 
13 A. I think he did, yes. 
14 Q. Will you find It for me. 
15 A. All right. let's see here. That would be 
16 Mercy? 
17 Q. Correct. 
18 A. And that would be 5-28. 
19 THE WITNESS: Do you know where ills 
20 quickly? 
21 MR. FOSTER: I don't-
22 THE WITNESS: I know I looked at It 
23 because I went back and looked at it and let's see. 
24 MR. FOSTER: Can one of you guys help him 
25 find that note? 
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1 THE WITNESS: I remember looking at it. I 
2 think this Is It. I got It. I think I gol It. 
3 Dr. Mark Thomas. 
4 BY MR. BRASSEY: 
5 Q. What's this bates stamp at the bottom? 
6 A. Is t\1al 131. 
7 MR. LYNCH: II may have two of them. 
6 Different ones, a three digit and a -
9 THE WITNESS: I got a three digit. 
10 MR. LYNCH: 131, is that-
11 THE WITNESS: Yes, sir. 
12 MR. BRASSEY: Can I see that? 
13 THE WITNESS: Yes. I asked to retum the 
14 ER secondary abnormal EKG. 
15 BY MR. BRASSEY: 
16 Q. Doctor, I'm looking at, at least In your 
17 records, these notes are merked as,· at least at the 
18 bottom, Irs 131 and 132. I don't know whose 
19 numbering system that is. 
20 MR. LYNCH: That's ours. 
21 MR. BRAS5EY: Whose? 
22 MR. LYNCH: That's the one we originally 
23 used. It would also be Mercy 27 In another set, and 
24 what the third set says, I'm not sure. 
25 BY MR. BRASSEY: 
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1 that's his handwriting • but if appears that th is is 
2 a physician history and phYSical sheet, and so, yes, . 
3 I am making that assumptlon. 
4 We're missing part of his record. Does 
5 anybody have the record? 
6 MR. FOSTER: I don't know that there is 
7 anything. 
8 THE WITNESS: Well, yeah, there's got to 
9 be. Does anybody have the rest of the ER record? 
10 BY MR. BRASSEY: 
11 Q. While we're trying to find that, Doctor, 
12 let me ask you this: I assume an ER physician would 
13 not see a pallent unless there was some purpose? 
14 A.' We wish thatto be true, but 
15 unfortunately, thers not always the case. ' 
16 Q. Okay. Well, in this case, apparently Dr. 
17 Thomas undertook a duty to take a history from Mrs. 
18 Aguilar; right? ,~ 
19 A. If the patient presents to the emergency 
20 room on a callback under EMTALA laws, unless "....he-
21 only had two options; One, Is to do a history andJ.<· ;: 
22 physical, or two, is to call Dr. Chal and screen, ~, -
·23 like I would have done, "'Why Isn't this patient a ". 
24 direct admit?" : ...... ... .~, .. ''' ... 
25 Q.. Okay, but he didn't· do that, he undertook ... , ."'-~,- .... 
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1 Q. Is It your understanding - tell me what 
2 documents under your numbering system and your, what 
3 we're going to mark as exhibit 7, part of Exhibit 7 .. 
4 what numbered documents you believe were authored bY 
5 the ER doctor who saw Mrs. Aguilar when she came 
6 back on the 28th. 
7 (Whereupon, a blnderwes marked Exhibit 7 (or 
6 identificatlon.) 
9 A. WeD, we seem to be missing a page •. 
10 Q. Was 131 one page at least that you:-
11 A. 131 Is what appaars to be an ER, what we 
12 call a T -chart or an E/Msp chert, and It Is the 
13 history part. The physical exam part, which should 
14 be the next page, I don't have. 
15 Q. Is It your belief that - did you say Dr. 
16 Thomas was the ER physician? 
17 A. On the face shEiet of the ER racord. 
18 Q. 130? 
19 A. Mark Thomas, 130. 
20 Q. Okay. So is It your bellafthat 131-
21 page 131 of Exhibit - well, It's In Exhibit 7 as 
22 part of Mercy's recort1s is Dr. Thomas's history -
23 notes from the history he took from the patient? 
24 A. I think that's a fair assumpllon. Without 
25 his slgnatura page, I'm assuming - I don't know that 
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1, the .i. 
2 HEP. 
3 A. I don't know why he did what he did 
4 because he hasn't been deposed and I'm obviously~ 
5 mlsslng the second page of his hiStory and physical. 
6 Q. Okay. I didn't ask you why he did It, but 
7 at least we know for sum, that-he did a history. 
a A. Well, based on the rest of thachart, it 
9 appears that the patient was roomed at 1700, Dr. 
10 Chow (VERBATIM) was called 12 minutes later and Dr. 
11 Chow and Dr. Thomas talked 13 minutes after arrival 
12 in the ER. 
13 Q. Okay. 'Let me ask you this: If ~ 
14 A. And then Or. Chow came down 2 minutes 
15 later, so from the time the patient was roomed until 
16 Dr. Chow assumed care of the patient was 15 minutes. 
17 MR. LYNCH: Excuse me, what doc No. are 
18 you looking at the bottom of that gage? 
19 THE WITNESS: 135. 
20 MR. LYNCH: Okay. 
21 BY MR. BRASSEY: 
22 Q. If Thomas, in fact, was the ER physician 
23 who saw Mrs. Aguilar when she. came back: and 
24 undertook to taka a history, why Isn't he under the 
25 same duty as all of these other physicians who had 
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1 been sued to find out what was going on? 
2 A. Because his - you'll have to ask him that 
3 question in deposilion, but I'm assuming that once 
4 the patient arrived, once the patient got put into 
5 his department. t don't know if Dr. Chow had already 
6 called down and said, ·Oh. by the way, I've got a 
7 patient coming In. I'm going 10 direct admit her. 
8 Would you just get an EKG on her: that's often the 
9 scenario and, "I'll be right down." It appears 
10 that's what happened here. 
11 Q. Well, okay, if that were you and you asked 
12 this patient questions, you'd went to make sure 
13 there was proper follow-up? 
14 A. Proper follow-up would be that I want to 
15 make sure this patlent gets admitted to the hospital 
16 to ICU. 
17 Q. Okay. So you're putting Dr. Thomas in a 
18 different spot In terms of diagnosing the problem 
19 than the phYSicians who had been sued in this case? 
20 A Thet's correct. 
21 Q. Okay. 
22 A. He did not - this patient only came into 
.23 his ER for the purpose of Dr. Chow to get her 
24 admitted. He was never given the charge by Dr. Chow 
25 based on what I know from the record, he was never 
1 given the charge by Dr. Chal to say I want you work 
2 this patlent up and then calf me when you're done. 
3 Q. Well. what-
4 MR. LYNCH: 1'1 move to strike and move 
5 on the basis that assumes facts not in evidence, 
6 interpose an objection. 
7 MR. DANCE: Join. 
8 MR. MCCOUUM: Join. 
9 BY MR. BRASSEY: 
10 Q. What If Dr. ehal said, "Hay. Dr. Thomas, I 
11 got this patient coming In and she's going to teU 
12 you about all sorts of problems she has but I want 
13 you to ignore her. Just blow her off and we're 
14 going to put har In the .hospital," now what? 
15 MR. FOSTER: Object to the form. 
16 MR. LYNCH: I think I better too. 
17 THE WITNESS: Well. I can tell you that's 
18 actually quite an easy scenario questlon to answer. 
.19 I'd say, "What the helf is she doing In my ER? Why 
20 aren't you directly admitting this lady? Saving her 
21 my bill, saving her another hospital bill', and 
22 you're the one that called her back. Why didn't you 
23 make her a direct admit?" And often times what we 
24 wRi do once they present it to the ER is we will 
25 make them a direct admit, and we won't do an HEP and 
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1 save them the bill. It's possible that he never did 
2 a physical, and then that we have all the records. 
3 MR. DANCE: Off the record •. 
4 (Back on the record at 12:27 p.m.) 
5 BY MR. BRASSEY: 
6 Q. I'm not being facetious, I'm not sure. 
7 But what I do have it looks to me like· or at least 
8 Mr. Lynch had. are more documents than you have. 
9 Maybe you've got them, I don't know. 
10 A Okay. 
11 Q. I'm going to walk around the table, and 
12 just show you this. It appears to me, Doctor, I 
13 mean I don't know jf that's Mark Thomas's signature 
14 or not. It looks like it. It says it's got his 
15 name on it. 
16 A Here's his physical exam. That's the 
17 record we're missing. 
18 Q. And he did a phYSical exam, so-
19 A Could we get a copy of that so I can look 
20 at It? 
21 MR. LYNCH: Yeah. 
22 MR. BRASSEY: Sure. 
23 MR. LYNCH: But you should have - jf 
24 you're going to copy the thing, start out with Mercy 
25 27, what you do heve, and thet's 131. 
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1 THE WITNESS: Yeah, I think I have ev 
2 erything. I think the have the fufl ER visit except 
3 for that record, I think. 
4 BY MR. BRASSEY: 
5 Q. Dr. Blaylock, here's my question: Assu 
6 mlng Dr. Thomas actually did a history and did a 
7 physical exam, isn't he in the same shoes as all the 
8 other physicians who have been sued in this case.in 
9 terms of the obligation or duty you've indicated In 
10 your testimony so far today and In the expert 
11 disclosures to work this lady up for aPE? 
12 A No. 
13 Q. Okay. 
14 A. Besed on what I have, not what I haven't 
15 had. 
16 Q. Well, okay, I want you to assume that he d 
17 id a physical exam. 
18 A I can't assume it until I read it. 
19 MR. FOSTER: Go ahead and read It. Take 
20 your time and read it 
21 MR. LYNCH: Do we have copying facilities 
22 available? 
23 THE REPORTER; Yes. 
24 (COpies of documents were made while off the· 
25 record.) (Back on the record at 12:41 p.m.) 
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1 BY MR. BRASSEY: 
2 Q. As I understand.what you told me before we 
3 took a break, you're not critical of the actions of 
4 Mark Thomas, the emergency room physician, who saw 
5 Mrs. Aguilar on her return to the emergancy room at 
6 Mercy Medical on &.28-03, am I correct In that 
7 regard? 
B A. Yes, that's correct. 
9 Q. And kind of as a further opinion, you 
10 don't bali ave he had a duty to work her up for aPE? 
11 A. No, because It shows that he had knowledge 
12 of why the patient was called back. He documented 
13 it was at the request of Dr. Chal, he called Dr. 
14 Chai 12 minutes after the arrival, Dr. Chai comes in 
15 13 minutes and takes over the case, and all he order 
16 ed was - and he probably ordered it and I don't know 
17· this, I'm making the assumption - he probably or 
18 dared the EKG and cardiac enzymes because he knew 
19 the patient was being brought back for an abnormal 
20 EKG. that's my guess on why he did that. 
21 Q. Excuse ma, let me ask you this; On the 
22 document that you have - well, first of all, as I 
23 understand i~. you did not heve the physical - the 
24 page that had the physical exam, Dr. Thomas did -
25 or et least page 2 so to speak of his ER note; 
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1 was to do a cardiac catheterizal/on? 
2 A. Correct. 
3 Q. If Dr. Thomas. in doing his HEP and his 
4 physical exam, saw signs or symptoms that pointed a 
5 different direction, would you agree with me that 
6 he'd have an obligation to Investigate that or at 
7 least to tell Dr. Chal, "I think you're barking up 
6 the wrong tree, and we ought to do something else?" 
9 A. If his HEP - I mean I've been here a 
10 thousand times, and we don't like it because we 
11 basically are wasting our lime and the patients time 
12 and money because we already know who is going to 
13 come In and see this patient. We already know what 
14 they got to do. If he had taken a history of Ii 
15 physical and he had no signs and symptoms for a 
16 reason for a cardiac retum, yes, I think he would 
17 have had a duty-
18 Q. Well, you've --I'm sorry. ~:r ... " 
19 A. - to have Investigated this or at least 
20 discussed It with Dr. Cha/. 
21 Q. Whet duty did Dr. Thomas have to examine;' . 
22 the chart so he knew something abOut this patien1:l? • 
23 A. I think his duty under the circumstances. .. 
24 was to immediately call Dr. Chal and ask, ·Why.·js"..,·~·"",· 
25 the patient here - ",... '., -'.'; J·;.4 
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1 correct? 
2 A. To the best of my knowledge, I did not. 
3 Q. If you look at that page, which at the 
4 bottom Is marked ~Mercy 28,· a little above that on 
5 No.2. it says, "Dr. Chai (cardiology)" - and I 
6 don·tknowifthatm~ns-
.7 A. "To ER. • 
8 Q."To ER to see patient he wnl admit for 
9 cardiac catheterization or cath in AM," co~rect? 
10 A. That's correct. . 
11 Q. Now, If-Dr. Thomas obviously knew that 
12 or he wouldn't have admitted - or he wouldn't have 
13 written It In the note, correct? Assuming he wrote . 
14 it 
15 A. Yas. 
16 Q. All right. And I would indicate to you 
17 what Dr. Chars fOcus was when he asked the patient 
·18 to return to the emergency room; correct? 
19 A. And he had already written doWn on his fir 
20 st page as well. 
21 Q. Dr. Th9mas had. 
22 A. Yes. 
23 Q. Okay, but my question is that would 
24 appear. at least from Dr. Thomas's thinking, to be 
25 Dr. Chai's plan when the patient returned, his focus 
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. 1 Q. Apparently, he didn't do that..~, 
2 A. - and what do you want me to do?"·· 
3 q. All right. We haven't talked to him yet. 
4 but from the record It would indicate he didn't do ~". 
5 that, but undertook a duty to do an HEP and -
6 A. Actually, I disagree. From the record I 
7 think he probably did do that. I think he probably 
8 did call or have communication with Dr. Chal and .,.. 
9 or at least Dr. Chars offica and that he did m 
10 Inlmal- he basically babysitted this patient for 
11 13 minutas UIltil Chal came In and took over the 
12 care. 
13 Q. Well, he filled out two pages of these two 
14 records? 
15 A. Unfortunately, undarEMTALA, we have to 
16 1111 out a HEP. 
17 Q. Well, okay. Are you saying that he Just 
18 guessed C!t what ha said har symptoms and signs wer:e 
19 and - well. strike that. I don't want - he 
20 obviously filled out - he obviously took a history. 
21 obviously did a physical because he marked down on 
22 two pages of records what his findings were. 
23 A. Well. the baauty of the T.system oftha 
24 ElMap Is that It doesn't - you can do this in about 
25 four minutes, four minutes of exposure to the pat! 
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1 ent, so I don't know how much history and physical 
2 he actually did, but he did do a history and ph 
3 ysical. 
4 Q. Well. we know - we can look at the two 
5 pages and see what he did; right? 
6 A. Yes. 
7 Q. Okay, we don't know what else he talked to 
8 her about; correct? 
9 A. No. 
10 Q. Now, you mentioned a IltUe bit ago that 
11 when you talked to med students and residents at 
12 standard of care on Christmas Eve, Saturday night, 
13 Sunday moming Is the same as It is at noon on 
14 Tuesday, would you agree with me that the standard 
15 of care for an emergency room physiCian who Is 
16 seeing a patient, such as Mrs. Aguilar, that Dr. 
17 Thomas had the same duties as alilhese other 
18 defendants you've criticized to try to figure out 
19 what her problem might be? 
20 A. No, standard of care is different. 
21 Q. Okay. 
22 A. Based on what I've already said, basically 
23 Thomas's duty was to receive the patient, call 
24 Chal, arrange for admission, and that's what he dId, 
25 and he didn't do anymore. ' 
1 Now, whether or not Chai told him to do an 
2 EKG and enzymes, whether the nurse ordered the EKG 
3 and enzymes, because we hava standing QItIers, I 
4 don't know the answer to that For all I know, 
5 Thomas never ordered the 
6 EKG. 
7 Our nurses in the ER order EKG's and 
8 enzymes on every patient that comes In with chest 
9' paln without a physician's order because irs 
10 standIng order, so I don't know. -
11 Q. You've indicated that you disagree with 
12 Dr. Brown and that from your perspective, given your 
13 training, this lady didn't need a cardiac 
14 catheterization, why shouldn't have Dr. Thomas come 
15 to that same conclusion and say this is a waste of 
15 time? 
17 A. I don't know. He may have. I don't know. 
1 B I don't know anything about what went on in Dr. 
19 Thomas's mind on his presentation. I know what 
20 would have gone on in my mind. 
21 Q. Okay. He doesn't note anywhere in the 
22 chart that I've seen that he told anybody, "Hey, Dr. 
23 ' Chai, you're just flat wrong. We don't need to do 
24 this, and this patient doesn't need to be admitted 
25 for a catheterization in the morning.· right, at 
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1 least from what we can see? 
2 A. Yeah, that's not In the record. 
3 Q. You made -I was going to say cheal sheet 
4 - but notes on the various physicians who are 
5 Defendants in this case, and I think they're marked 
6 as Deposition Exhibit 8, and here's what I want you 
7 to do. 
,8 A. Yes, sir. 
9 Q. In so far as Dr. Chai Is concerned -
10 MR. LYNCH:, Is that 8 or2? 
11 THE WITNESS: Eight is what I have. 
12 MR. BRASSEY: It's 8. -
13 MR. DANCE: It started out to be 2, and 
14 then became B. 
15 MR. LYNCH: Oh, I missed that. 
16 BY MR. BRASSEY: 
17 Q. With regard to Dr. Chai only, I want you 
-18 to show me on those notes where your notes are about 
19 him flrs~ and then I want to you to tell me how you 
20 believe - or what your criticisms are about the 
21 care and treatment of Dr. Chal. 
22 A. Basically in summary, I wrote in reference 
23 to Dr. Chal here about two-thlrds of the way down, I 
24 starred aside his work-up, and th~ star reflects the . 
25 note I wrote underneath there. 
1 Q. At the bottom of the page. 
2 A. Thars correct. I did not list In my 
3 cheat sheet the violations of the standard of care 
4 by Dr. Chal, I only was referencing when - where he 
5 played a role in the chronological presentetion. 
6 Q. And the note the star refers to at the 
7 bottom of the page says what? 
8 A. . It says, • Although no cardiac risk factors 
9 and normal enzymes, he recommended cardlac cath and 
10 ignored aU the pulmonary signs and symptoms. He 
11 did and did not do a basic pulmonary screening test. 
12 His colleague catlled her. It was normal, and his 
13 report was chest paIn non-qar.diac,· end of Quote, 
14 and that was Dr. Reid's report that thfs chest pain 
15 is not cardiac and that's what I wrote. 
16 Q. Okay. So on Deposition exhibit 8, Dr. 
17 Chars name where you start it and what you just 
18 read are the only references to Dr. Chal? 
19 A. Specifically by name, yes. 
20 Q. Okay. Now, I just want to know if there's 
21 other writing on there that reflect your criticism 
22 to Dr. Chai. 
23 A. Yes. 
24 Q. Where? 
25 A. Simple screening exams that should have 
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1 been ordered are D-dlmer and then CT scan andlor VIQ 
2 scan and blood gases and blood and clotting studies. 
3 Those are tests that should have been done by the 
4 four Defendants that I've listed In my record. 
S' Q. And you're saying -
6 MR. LYNCH: I'm going to object as 
7 compound. I'm going to strike the answer as 
8 nonresponsive. 
9 MR. DANCE: Join. 
10 BY MR. BRASSEY: 
11 Q. You're saying Or. Chal should have dona 
12 those tests before the catheterization? 
13 A. Absolutely. 
14 Q. Or in lieu of the catheterization? 
15 A. Dr. Chal, when he brought her back and she 
16 had an abnormal EKG and he was going to stick her In 
17 the hospltel and do nothing for the rest of the day, 
18 he should have ordered the screening test. 
19 All he needed toorder was a D-dimer and 
20 perhaps blood· gases 10,- because she was tach 
21 ypnelc, she had a respiratory rate of 22; when she. 
22 came back, she had pleuritic chest pain history 
23 recently, the day before she had shortness of breath 
24 In Dr. Coonrod's office, so he should have just done 
25 a simple test 
1 If he had done the D-dimer alone, I don't 
2 know what that costs, 28 bucks, it takes 40 minutes, 
3 i! woule!. have been po!>i.!ive, then he proceeded to 
4 the CAT scan, her diagnosis would have confirmed, 
5 treatment would be initiated, she wouldn't have had 
6 a CAT scan - I mean a cath, she wouldn't have had a 
7 path, and her life would have been Saved. 
8 Q. And on whet do you base iIle fact the 0-
9 dlmer would have been positive? 
10 A., Be~use she was having showers of emboli. 
11 Q. Under the circumstances or - you base 
12 that on the opinions you previOUsly gave to Mr. 
13 Dance? 
14 A. Yes. 
15 Q. Okay. Any other criticisms of Dr. Chal? 
16 , A. Nope - well,l haven't listed them: 
17 Failure to diagnose her pulmonary emboli, failure to 
18 do testing to make the diagnosis or do the screening 
19 exams, and three, failure to treat her pulmonary 
20 emboli. 
21 I decided I am not going to criHcize him 
22 for not doing it himself, the cath, and I've decided 
23 that I, after I thought about it, I don't think it 
24 was a violatlon to do the cath, but I think it was 
25 unnecessary; I think it was doomed to be normal for 
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1 all the reasons that was listed by his partner 
2 before he did I~ and then I think the critical 
3 thing was that there was, I think, the final mistake 
4 that was a vlolaUon of standard of care by Dr. Chal 
5 was that - and nobody asked him, nobody's deposed 
B Field - is what was the communications between he 
7 and h is partner. 
8 I think he dumped on his partner, I think 
9 he abandoned the patient, and I think that he didn't 
10 leave that "What If It's normal, where do we go from 
11 here,' and I think he had that duty as the admitting 
12 physician 10 make sure that the other things were 
13 ruled out. He could have done all that the day she 
14 - before the cath and saved everybody a !ot of 
15 trouble, that was my violations of the standard of 
1'6 care for Dr. Chal. 
17 Q. Do you have any idea what conversations, 
18 if any, Dr. Chal had with Dr. Field? , ..... 
19 A. Only based on Chal's deposition. . " 
20 Q. Where he said what? 
21 A. He didn't remember hardly anything. He", 
22 doesn't remember what he told Dr, Field, he doesn't ' 
23 remember communlcatlng'with Dr. Field, he doesn~t, 
24 remember calling Dr. Coonrod at any time, who-was;~",.".,~. 
25 patient's primary care doctor. I got the impression'·.,;,,, ,. 
1 he didn't remember much of anything about that. - .. 
2 Q. Are you critical of Dr. Field's care and 4> 
3treatment.lnthis case?-
4 A. I gotto thinking about it because, you .<. 
5 know, I. don't krJOW what the communications were, I 
6 don't know what the understandings were. I kind of 
7 got the impression that Dr •• Field was used kind of 
B like Dr. Thomas was used. He was basically a c 
9 onduit He says, "I want you to cath this woman. 
10 She's my patient, and I want you to write the report 
11 of what yo!) found,· and I think that was his charge. 
12 Q. Let me go back to something you said a 
13 minute ago. You said you don't think doing the 
14 catheterization Is a breach of the stendard of care, 
15 Is that a change In your opinions? 
16 A. No, I don't think It was - I don't think 
17 it should have been done, but I'm not going to 
18 criticize him as a breech of the standard of care. 
19 Q. What if - do you know why Dr. Chai didn't 
20 do the catheterization the next day? 
21 A. Yeah, he was leaving town. 
22 Q. Okay. Any other reason that you know of? 
23 A. No. I don't know why he didn't do it the 
24 day he admitted her. I don't know why he didn't 
25 admit her the next day. I don't know why he didn't 
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1 do any tests on the day he admitted her and then she 
2 sat around the hospital overnight wlth nothing being 
3 done for her symptoms, so, no, t don't know the 
4 answers to those things. 
5 Q. So, I want to make sure I understand 
6 before I leave. Are you crftical of anything Dr. 
7 Field did or didn't do? 
8 A. Not that 1- I'm not critical of anything 
9 I'm aware of what he did. 
10 Q. Well, what are you aware that he did, 
11 other than he physically did the catheterization? 
12 A. If Chai comes In and says at trial I told 
13 Dr. Field not to send this fady home until we had a 
14 reason for her abnormal EKG and her pleuritic chest 
15 pain and her shOffness of breath, and Field ignored 
16 it, then I wouldn't be critical. 
17 Q. Well, let's say he didn't do that. 
18 A. Yeah, I don't - based on whatlnformation 
. 19 I have, I don't have any crmcism of Dr. Field as 
20 being vlolatlve of the standard of care. 
21 He didn't admit the patient. he didn't 
22 bring the patient back, he only did what he was 
23 asked to do by his partner. I think his partner 
24 dumped on him. Been there, done that. I know what 
25 It feels like, so, no, I don't have any criticisms 
1 of Dr. Field. 
2 . Q. What InformatJon, If any, do you have with 
3 regerd to what aclion, If any, Dr. Field took with 
4 Dr. Coonrod or any of Mrs. Agullar's other trealing 
5 physicians? 
6 A. I don't know that the record ref/ects thet 
7 he had any interactlon with Dr. Coonrod with the 
8 exception of sending Dr. Coonrod a copy of the 
9 report. 
10 Q. Are you crit - assuming !hers all he 
11 did, are you crmcal of that? 
12 A. I think Dr. Field could have, and, again, 
13 I don't have enough Information to know that maybe 
14 he didn't do it. I think that he could have called 
15 Dr. Chal and say, "Hey, this test Is normal. What 
16 do I do now?" 
17 Q. What if he didn't do that? 
18 A. If he didn't do that, he'd probably -- he 
19 probably did his job. He did what he was told to 
20 do, he copied his partner, he copied Dr. Coonrod, 
21 and he stopped. 
22 Q. Okay. And so as I understand it, he 
23 didn't have any additibnal duty to look at any other 
24 records or talk to any other physicians? 
25 A. Well, If you look, J don't see that ~elds 
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1 did an HEP, so it appears from the record that all 
2 he was told to do by his partner was do the cath. 
3 Q. I didn't say I was critical of it, I just 
4 want to make sure that I know all of your opinions 
.5 about Dr. Field. and if you've said -
6 MR. FOSTER: Well. I'm going to Interpose 
7 an objection, because - and this isn't meant to 
8 sound the way - but we've been asking for Field's 
9 deposition for months, and once we Field's deposit 
10 ion, we'll know more, and I think. If I have to, I'm 
11 just going to notice up his deposllion and then we 
12 can fight about it at the time because we need to 
13 know what he's going to say. 
14 MR. BRASSEY: I understand. 
15 BY MR. BRASSEY:. 
16 Q. But from the record, you can see what Dr. 
17 Field did from the record. 
'18 A. Yeah. From the record, all he did was do 
19 the cath. He didn't do an HEP, he didn't assume a 
20 duty to work the patient up, he just did the cath. 
21 Q. And you're not crftical of that? 
22 A. No. 
23 Q. Okay. F.alr enough. You talked to Dr. 
24 Brown, in somewhere here I saw some notes of that· 
25 conversaHon, are these part of 77 
1 A.. Uh-huh, yes. 
2 MR. FOSTER: 7 or 8 or whatever it is. 
3 MR. DANCE: Those are 7. 
4 BY MR. BRASSEY: 
5 Q. He's not on this yellow sheet; right? 
6 A. Dr. Brown? 
7 Q. Correct. WeU, your note's about your 
a conversation?, 
9 A. No. 
10 . Q. Okay. It looks to me Oke, and we haven't 
11 . marked these separately, but It's - I don't know 
12 what the name of that - the court reporter - tell 
13 :me the name of those court reporters. 
14 A. It's just a piece of paper I had laying 
15 around my office. 
16 MR. FOSTER: You can't pronounce Beovlch? 
17 THE WITNESS: It's - that has nothing to 
18 do with my notes. 
19 BY MR. BRASSEY: 
20 Q. No, no, I understand that I'm just 
21 trying to be able to Identify it later on. 
22 A. I just grabbed a piece of paper that was 
23 In my office. It's dated 1-29-08, the conversation. 
24 Q. Okay. And wilh regard to what you wrote 
25 on this paper, how did you decide what to write and 
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1 make notes of? 
2 A. I made these notes while we were talking. 
3 It's just - I'm just doodling thoughts about 
4 certain things we had discussed. It certainly' 
5 doesn't reflect the entirety of our conversation. 
6 Q. Let me ask you this: What did you need to 
7 talk to Dr. /3rown to figure out or have knowledge-
8 attempt to have knowledge of the standard of care 
9 that would apply to Dr. Chal at the time and place 
10 of his care and treatment of Mrs. Aguilar? 
11 A. No. He only confirmed everylhlng I 
12 already knew. 
13 Q. And from what source do you believe you 
14 already had knowledge of the standard of care of Dr. 
15 Chel? 
16 A. Well, If you read my note, It says the 
17 standard of care is the same In the state of Idaho 
18 for diagnosing and trealing pulmonary embolus. It 
19 doesn't differ In Napa as it does In Boise. It's th 
20 e whole state; diagnosing and treating PE Is the sam 
21 e. 
22 
23 
And then he went on to sey, quote, "The 
duty of the cardiologist Is the same duty as any pri 
24 mary care 'physlcian, ER, internist, family practice, 
25 thet is to dlegnose correctly and to treat the 
1 patient's medical condition and to treat It appro 
2 priately,· end of quote, exactly the same thing I 
3 just said. 
4 MR. L YNQH:' Excuse me, Is that a reference 
5 to a conversation? I'm lost here. Dr. Brown -
6 with Dr, Brown -
7 THE WITNESS: Dr. Brown and me. The 
B conversation between the two of us on 1-29-08. 
9 MR. LYNCH: And that's -
10 THE WITNESS: And I put it in quotation 
11 marks, both of these, because that's what he said. 
12 MR. LYNCH: And that's separate from any 
13 conversations you had with Dr. 8raumwell, Kenneth 
14 Braumwell and Laplnel? 
15 THE WITNESS: Kenneth Braumwell and I 
16 talked on 11-14-07. 
17 MR. LYNCH: And that - those notes are on 
18 a yellow piece of paper? 
19 THE WITNESS: Yes, sir. 
20 MR. LYNCH: Are they a part of what's 
21 something that's been marked? 
22 MR. DANCE: As part of 7. 
23 MR. LYNCH: Part of7, okay, excuse me. 
24 THE WITNESS: I think Mr. Danca didn't 
25 miss - he didn't miss anything. He got them all 
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1 marked. 
2 MR. DANCE: Killing trees. 
3 BY MR. BRASSEY: 
4 Q. What did Dr. Brown tell you of why he 
5 knows what the standard of care was (or Dr. Challn 
6 May of 2003 in Napa, Idaho? 
7 A. Well, I'U Just kind oftell you what I 
8 gleaned from my notes. Dr. Brown is a - double· 
9 boarded in Intemal medicine and cardiology, I 
10 documented that he went to UCLA. the University of 
11 California, to get his training, he documented that 
12 he pracHces at Twin Falls, which is the same - my 
13 note reflects the same standard of care as Napa and 
.14 Boise, and he informed me that Napa - I hadn't 
15 looked it up on a map yet· is a suburb of Boise, 
16 and that it was larger than Twin Falls, where he had 
17 practiced: 
18 Q. And here's my question: What information;' 
19 did Dr. Brown give you to teU you he knew the ~. .'" 
20 standard of care in Napa for a cardiologist in May 
21 of20031 • 
22 A. Other than - he told me that he knew what 
23 the standard of care was for Twin Falls for Boise 
24· and for Napa and that it was the same. " .• ,A""" ....... ',. .. 'Ct,. 
25 Q. Did he tell you how he knew that, that's.! . .. 
1 my question. 
2 A. We may have discussed it My notes don·t.:, •. 
3 reflect that . " 
. 4 Q. Do you recall it? j:;, 
5 A. I know that we talked for several minutes 
6 about several things. 
7 MR. FOSTER: Leime refresh your 
8 recol[ectlon. 
9 THE WITNESS: '1 usually write down at the 
10 top when the conversation begins, and I usually 
11 write down when the conversation ends so I can opine 
12 fairly accurately how long the discussion took place 
13 as I did on 11"14, that discussion took 48 minutes. 
14 BY MR. BRASSEY: 
15 Q. You didn't do that with Dr. Brown? 
16 A. I didn't, but my recollection was It was 
17 over a 30-minute conversatlon, and we talked about a 
18 lot of things. 
19 Q. Such as? 
20 A. Talked about background, I talked about 
21 where he's practicad, [ talked about what his . 
22 certification was, I talked about - my notes 
23 refiect that we talked about the standard of cars, 
24 we talked about the standard of care for a 
25 cardiologist, we talked about tests that should have 
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1 been done, we talked about Ihe EKG, we talked about 1 (Laughing.) 
2 right heart strain, we talked about the pleuritic 
3 chest pain, and we talked about gases, that's what 
4 my notes refer. 
5 MR. FOSTER: Read that and see if it 
6 refreshes your recollection. 
7 THE WITNESS: I hate doing this in the 
8 middle of a deposition. I really like to do this 
9 stuff in advance. So unless I have to do that, I'd 
10 rather not spend the time here with ali these g 
11 entlemen-
12 MR. FOSTER: Well, I would rather you did 
13 because-
14 THE WITNESS: Well, you know what, iet me 
15 say something. I got four disclosures of Plaintiff· 
16 supplement disclosures here that I have not read, an 
17 d to be fair, I would ike to read ell four of those 
18 and see If I agree with what has been opined under 
19 my name, and this is not the lime and place to be do 
20 Ing that. Now. If you guys want me to do it on your 
21 dime, 1'1 be happy to do it. 
22 MR. FOSTER: Well, I want you to do it on 
23 my dime because I don't went to leave here with them 
24 thinking that I said something that you didn't agree 
25 to. 
1 THE WITNESS: We/I, you know. Byron. these 
2 should have been sent to me before my deposition, 
3 and you know -
4 MR. FOSTER: But they were sent 
5 THE WITNESS: I'm not saying any of It's 
6 wrong-
7 MR. FOSTER: Let's go outside for a . 
S minute. 
9 THE WITNESS: I'm not saying any of this 
10 Is wrong. I'm just saying for you to put something 
11 In front of me at the middle of my deposition and 
12 ask me, ')s it correc~· I'd rether do It -
13 MR. FOSTER: I wanted you to see if that'd 
14 refresh your recollection about the conversation. 
15 THE WITNESS: It does not. It doeS not. 
16 My notes reflect - my notes refresh my deposition -
17 - my recollection about the conversation. Having 
18 not seen this. I have no read it In detail. think 
19 about It, and then I can tell you whether or nol 
20 there's more there; and I'lt be willing to do it, 
21 but right now we're on 1heir clock and their dime, 
22 and it's at $300 an hour. I'd rather not do that. 
23 $600, I'm sony, $600 an hour. 
24 MR. DANCE: Give that check back, that's 
25 six hours there. 
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2 BY MR. BRASSEY; 
3 Q. Doctor, Jet me ask you a couple things. 
4 I'm going to bounce around on some of those. You 
5 were asked queslJons by Mr. Dance about the chest x-
6 ray that was done, I believe, at Mercy Medical on 
7 May 27. '03, and you said you read it-
8 A I looked at It. and I looked at the 
9 report. 
10 Q. And I gleaned from what you have said that 
11 - I don't want to put words in your mouth. I don't 
12 know if you agreed with everything I believe what 
13 Dr. Truxis said in the report. but-
14 A. Let me find it. 
15. Q. I guess here is my question: You indica 
16 ted you would have followed up with I think you said 
17 an AP and a lateral? 
16 A. If I wasn't going to admit the patient to 
19 the hospital and I had a concern about the cause of 
20 her symptomatolgy. I wOuld not have relied 
21 exclusively on a portable one-VIew x-ray. 
22 Q. Well. that wes kind of my question. You-
23 - I wrote down In my notes you thought there was 
24 borderline cardiomegaly? 
25 A. I thought there was cardiomegaly and I 
119 
1 thought It was early and borderline Is - that's 
2 probably not the best choice of wording. 
3 Q. Let me ask you -
4 A. He seys, "Cardiac silhouette Is enlarged,· 
5 not looks enlarged or may be enlarged, he says, "Is 
6 enlarged,' and then he said definitively. 
7 "Myocardiomegaly." I agree with both ofthose. 
8 MR. LYNCH: What's the doc No. that? 
9 THE WITNESS: 109. 
10 MR. LYNCH: Thank you. 
11 BY MR. BRASSEY: 
12 Q. Let me aSk you this, Doctor, does a 
13 portable chest x·ray tend to - are 1hey prooe to 
14 show evidence of potentially of an enlarged heart or 
15 cardiomegaly? 
16 A. It depends. It depends on the distance on 
17 how they're taken. A portable one-view chest x-ray 
18 is not as accurate as a two·view regular x-rayon 
19 determining heartslze. 
20 Q. AJiright 
21 A. But I looked at it, he looked at it, I 
22 agreed that it did a·ppear to be an enlarged heart. 
23 Q. I'm assuming from what you've just said 
24 that that portable chest x-ray wouldn't be dla 
25 gnostic of an enlarged heart. 
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1 A. Just a red flag. 
2 Q. Okay. And have you seen any other chest 
3 Hays Involving Mrs. Aguilar? 
4 A. You know, I have not looked. I don't 
5 remember if they did one subsequently. I don't 
6 recall one. 
7 Q. Okay,l mean ,at anytime? 
8 A. Oh, you mean before? Yes. 
e Q. Before or after? 
10 A. Yes. She had had ~ somewhere In my 
11 records or my memory, she had had a normal chest x-
12 ray that did not show cardiomegaly, and I don't re 
13 call where in my records J WOuld know that. 
14 Q. And do you remember if that chest x-ray 
15 was done from a portable perspective or not? 
16 A. I don't 
17 Q. If a person has a chest x-ray- well, how 
18 long does It take for a heart to enlarge to show 
19 mild or borderline - or mild cardiomegaly? 
20 A. If you're throwing showers of PEt thafs 
21 one of the, most common causes for a sudden recent 
22 onset of cardiomegaly. It can happen in a matter of 
23 two or three hoUrs. It can. It doesn't usual/y. 
24 Usually, it happens over hours to days. , 
25 Didn't you say you'd be through In five 
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1 BY MR. MCCOLLUM: 
2 Q. Well, I guess we're starting anew with 
3 another group. 
4 Doctor, jf - beQause I'm sitting here and 
5 you're facing me, the court raporter Is not picking 
6 you up, she will kick either you or me and then 
7 perhaps I might have to change places up there, but 
8 we'l/ try it. 
9 A Okay. Now, remind me, you represent Dr. 
10 Coonrod? 
11 Q. Yes, 'I represent Dr. Coonrod. 
12 A Okay. 
13 Q. And at the time, he was a physician 
14 employed by Primary Health, Inc, a clinic that I 
15 also represent. 
16 Let me - I guess we're moving from the 
17 specific, that is to physicians who saw the patlent 
1 B on one occasion or two occasions to the more general 
19 in that my client saw the patient on a number of,,, .. ,, ", 
20 different occasions, and you have said, or alluded 
21 to In your deposition earlier today, that of _ 
22 numerous times during May that Dr. Coonrod saw the" " 
23 patient. 
24 Let me ask you this, sir: How far back do the.7~", 'W ",",""" 
25 medical records that you have go in talking about""o\o<- '''" .. 
124 
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1 minutes. 
2 Q. No, I said 30. Doctor, give me just a 
3 second. I mey be done. 
4 Dr_ Blaylock, with regard to your 
5 criticisms of Dr. Chal or why you believe. he. 
6 breached the standard of care, as I understand It, 
7 you told me that? 
8 A. I think so. 
g Q. With regard to Dr. Chai's histOry and 
10 physical itself,justthe Infonnatlon he gleaned, I 
11 understand you're critical of him not doing tests, 
12 are you critical of that process that he went 
13 through? 
14 A I don't remember who it was that said - I 
15 don't know if It was Dr. Laplnel in his depo, but 
16 somebody said he thought Dr. Chai's history shOUld 
17 have been a little more probing, and I thought his 
18 history was acqeptable. I certainly would have 
19 taken a better history myself, but I think for the m 
20 ost part. it was acceptable. I didn't criticize him 
21 for his HEP. 
22 Q. That's alii have. Thank you. 
23 A. Thank you. 
24 (Back on the record at 1 :40 p.m.) 
25 DIRECT EXAMINATION BY MR. MCCOLLUM 
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1 the care given to Mrs. Aguilar? 
2 A. 4-23-03. 
3 Q. So, you did not receive any medical 
4 records for treatment at Primary Care Clinics in ,"~, 
5 October the preceding year or two? 
6 A With Dr. Coonrod? No. 
7 Q. No, that would be with Dr. Leavitt In 
B October the preceding year. 
9 A. I think I had - if I heve them - they're 
10 in here, and Itseems.Jike I had some preexisting 
11 records, maybe two or three, four pages rnaybe. 
12 Q_ Yes. And then it was, I think, April 23 
13 of '03 that the patient came Into the clinic, the 
14 Primary Health Clinic, and saw Dr. Leavitt, who was 
15 on the walk-in Side, and she then referred the 
16 patient for a follow-up care to Dr. Coonrod? 
17 A. That's mY understanding. 
18 Q. Okay. So, when Dr. Coonrod first saw the 
19 patient on the 28th of April of '03, Is that what 
20 your notes show? 
21 A. Thafs my understanding, yes. 
22 Q. Now, were you aware that the patient, two 
23 days before being seen by Dr. Coonrod, had gone -
24 had been taken to the emergency room at West Valley 
25 Medical Center? . 
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1 A. I'm hot aware, unless I have the records. 1 think you use language stronger than that as if to 
2 Q. Okay. Are you aware that she saw a .2 suggest that Dr. Coonrod should not have referred 
3 physician - an emergency room physician by the name 3 the patient 10 Dr. Gibson. 
4 of William H. Blahd, S..f-a-h-d. 
S A. No,l'm not. 
6 Q. Okay. Was It Dr. Blahd in his records 
7. specifically stated that she had no family history 
8 of pulmonary embolus? 
9 A. I have nol seen Ihe record; so I don't 
10 know what he said. 
11 Q. Okay. Now, let me represent to you, 
12 DoctOf, that when the pallent came In to see Dr. 
13 Leavitt on April 23, that she did, after testing 
14 with labs, diagnose very low iron and was concemed 
15 about anemia? 
16 A. My recollection is they were concemed 
17 about anemia, yes. 
18 Q. Okay, and at least Initially that was not 
19 Inappropriate, was it, sir? 
20 A. To be concemed about anemia? 
21 Q. Yes, sir. 
22 A. No, thars appropriate. 
23 Q. Okay. And tlien on Dr. Coonrod's first 
24 examination on April 28, did you recall from your 
25 notes in review that following that examination of 
1 the patient he then made the referral to Dr. Gibson? 
2 A. Did you say April 26? 
3 Q. April 26, 2003. . 
4 A. I don't have that reflected in my chart 
5 note here that It was that day. I've got April 23rd 
6 that she saw Dr. Coonrod. 
7 Q. Yeah, I think Aprll23rd is when he saw-
.8 she saw Dr. Leavitt. 
9 A. I have that as well. 
10 Q. Okay. 
11 A. So; maybe It was 26. 
12 q. And then a follow-up appointment was 
13 scheduled with Dr. Coonrod on the 26th? 
14 A Okay. 
15 Q. Okay. But you don't have in your notes, 
16 your records, that on that day, the 26th, Dr. 
17 Coonrod referred the patlent to Dr. Gibson to try to 
18 get at appointment scheduled? 
19 A I know he did SOi I just don't remember 
20 the date. 
21 Q •. The reeson I ask that, sir, is early on in 
22 the deposition, you made some reference to - I 
23 
24 
25 
think with respect to analyzing or discussing Dr. 
Gibson's care that you didn't decide to criticize 
him or because of some inappropriate referral. I 
NaeGeLI 
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4 A. I don't agree with that referral at all. 
5 Dr. Coonrod had the infolTllation at that time that 
6 this lady was having shortness of breath, 
7 palpitations, chest tightness, and nausea, and dizzl 
8 ness. She was not anemic enough. She was only 29.5 
9 at her lowest hematocrit thai I recall. She was not 
10 anemic enough to account for those symptoms, and I 
11 did not feel at any time that her symptomatolgy was 
12 primarily caused by her anemia. 
13 Q. Okay. So by you using the reference to 
14 "at that time,' you're referring to the first time 
. 15 that she weat to Dr. Coonrod? 
16 A. That's correct. 
17 Q. On the 26th - Monday tha 26th of April 
18 2003? 
19 A. First time through 7. 
20 Q. Did you feel tllat she was not a patienL 
21 who then had severe anemia? 
22 A. She never had severe anemia; she had 
23 moderate anemia. 
24 Q. And she never had, in your view, profound 
25 anemia? 
127 
1 A. No. 
2 Q. That was a term used by more than one 
3 physician In the records? 
4 A .. Yes, it was, and she never had that that I 
5 saw, unless rm missing records. Her lowest, 
6 hematocrit that I saw was 29.5. 
7 Q. Then in summary taking It from April 28 
8 when she went In to see Dr. Coonrod for the first 
9 time, perhaps you could just-
10 A. Now, walt a minute, you said April 28, the 
11 first time she saw Coonrod? Thars what you Just 
12 said. 
13 Q. Yeah, excuse me, I misspoke earlier. The 
14 26 Is when she went to West Valley Medical Center In 
15 the emergency room. 
16 A Yeah. 
17 Q. And that was the issue she was taken there' 
18 weakness - just roughly weakness, chills, 
19 abdominal discomfort. rectal bleeding, diarrhea, 
20 shortness of breath, increased nausea, gradual OIlS 
21 et, no chest pain, no history of pulmonary embolus, 
22 possibly anemic, and lab results were negative for 
23 blood. 
24 A. And that's for what? 
25 Q. That's was ~26-03, a Saturday. 
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1 A. And that was by Dr. Who? 
2 Q. That was by Dr. William H. Blahd. 
3 A. Yeah, I don't have those records. 
4 Q. Okay. And then two days later on the 
5 28th, which would be a Monday, she went in to see Dr 
6 . Coonrod. 
7 A. Okay. 
8 Q. Okay. And it was the follow-up that Dr. 
9 Coonrod on that day, which led to his referral, on 
10 that day the 28th to Dr. Gibson. 
11 A. I'm listening. 
12 Q. Okay. So, you're telling me that your 
13 opinion Is that thal'was an inappropriate referral? 
14 A. Yes. It was not ~ her. more l~elY cause 
15 of her tolal symptomatolgy at that time was 
16 pulmonary versus cardiac, not GI. You don't get 
17 pleuritic chest pain ever from GI. SO he was 
18 ignoring a more serious problem and sending her 
19 prematurely -I'm not saying that at,some point in 
20 time, maybe she needed a GI work-up, which I neverf 
21 elt like she needed; but when you got pleuritic 
22 chest pain and shortness of breath, there's only.two 
23 things you need to think of always, 100 pereant of 
24 the tim!;!, whether you're a mad student. a resident, 
25 staff, cardiac pulmonary, so you work them up, and 
1 if you've ruled out cardiac and you've ruled out 
2 pulmonary, then you can go to GI; but in this case, 
3 I felt like she was primarily pulmonary, and he 
4 Ignored and did not do any testing and that was the 
5 violation of standard of care. 
6 MR. LYNCH: Let the record reflect that I 
7 have a continuing objection to the' use of the word 
8 ·pleuritic." 
9 MR. MCCOLLUM: I was going to follow up on 
10 that 
11 BY MR. MCCOLLUM: 
12 Q. You have In tha records that she was 
.13 diagnosed with pleuritic chest pain at that time? 
14 A. She's given pleuritlcchest pain history 
15 to several different people, yes. That I 
16 interpreted as pleuritic; In depositions they said 
17 yes, it was pleuritic -
18 Q. Well, \hat was on the 30111 of May, was it 
19 not? 
20 A. They didn't -- she had plet,lritic chest 
21 pain then as well. The chest pain that's aggravated 
22 by taking a deep breath is pleuritic, and I use that 
23 as equivalent to pleuritic. 
24 Q. Okay. Let me see if I unde.rsland your use 
25 of the term. If chest pain Is aggravated by a lot 
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1 of activity, walking upstairs, that type of thing, 
2 Is that pleuritic? 
3 A. It could be, by! l(lfs aggravated by 
4 taking a deep breath, that is plauritic. 
5 Q. Okay. And that's your definition as you 
6 use that term? 
7 A. That's one example of pleuritic chest 
8 pain. 
9 Q. Are there other examples that are relevant 
iOta this case In your view? . 
11 A. No. 
12 Q. So as of the first time Dr. Coonrod saw 
13 this patient on April 28, 2003, a Monday-
14 A.' Now, okay, now, that's what I corrected 
15 you on. You're saying that Dr. Coonrod never saw her 
16 until the 28th of April? Because that's not what my 
17 notes reflect. 
18 Q. Obviously your opinion is predicated In 
19 part of when your- notes show, When do they first , 
20 show that he saw -
21 A. I've got a note here that says that she 
22 came over from the IC and saW Dr. Coonrod on the,23 ,. 
23 rd, so let me see if I can find Coonrod's records, 
24 because I got two sets of Coonrod's records. Lees- ~' __ '" 
25 see, I got two sets. . . .' ' 
1 MR. MCCOLLUM: Byron, I don't know what'.' 
2 your record numbering system Is. I have a Primary. '. 
3 Health PHI-00022 is the 23td, but we have multiple:' 
4 numbers. •. 
5 THEWITNESS: All right Let's see if I 
6 can lind this. 
7 MR. LYNCH: Will you make reference to the. 
8 23rd if iI's Apiil23rd or May the 23rd. It would 
9 be helpful. 
'10 MR. MCCOllUM: We're talking about April 
11 the 23rd. 
12 MR. LYNCH: Okay. Keep the record 
13 straight because we're dea5ng with three different 
14 months here. 
15 THE WITNESS: Okay, here we go. April 
16 23rd, Dr. Coonrod - that - part of the problem was 
17 his writing. I have him seeing her on April 23rd 
18 right here. Thafs what al my records reflect. 
19 That's why you were throwing me off saying he·didn'! 
20 see her until the 28th. . 
21 BY MR. MCCOllUM: 
22 Q. Okay. Weli, let me have you look at your 
23 records here, Doctor. Do you see a physician's 
24 signature about mid.Jevel about on the right-hand 
25 side? 
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1 A. Yes. 
2 Q. And I'll represent to you that's Dr. Atup-
3 Leavitt 
4 A. Oh, okay, all right. I'm with you. 
5 Q. And then you'll see on the left side the 
6 AlP that must be "Assessment Plan." 
T A. Right, right. 
a Q. And it says, "A follow-up with Dr. 
9 Coonrod." 
10 A. That's exactly right You're right. I 
11 see that nOW. 
12 Q. And· then at the bottom of the right, It 
13 says, ·Patlent Instructions,· and It says, "Refer 
14 to? Dr. Coonrod." 
15 A. You're right. 
16 Q. Now, I had taken that to mean that Dr. 
17 Atup- Leavitt was the physlclan who saw her on the 
18 23rd and that Dr. Coonrod did not become involved 
19 until a visit was scheduled by the patient for the 
20 neld waek on the 28th. 
21 A. Okay. Let me find - do you have his 28th 
22 office visit handy? 
23 Q. I should have It and -
24 A, Okay. I got It. 
25 Q. Okay. 
1 A. New patient, that's right· 
2 Q. And Just to make sure we are on the same 
3 page, what page number at the bottom right there's a 
4 PHI-OOO-sornething. isn't there? 
5 A. Not on -mine. No, sir. 
6 Q. You don't have that number? Okay. 
7 A. It's a page number that has today's pay 
8 ment of $46 on it down at the bottom. Well, if you 
9 kiok - here's what I'm looking at, the date over h 
10 ere, I'm looking at the typed date right here. 
11 Q, Yeah, okay. You have one In the 28th, 
12 A. I can't read a lot of his handwriting. 
13 See, what you sant me In the notabook for Primary 
14 Health in what you've sent me as Coonrod's records 
15 are not the same records. Same overlap and some 
16 don't, thars why I was flipping back and forth, 
17 Q. Well, even In my many records, I haven't 
18 got to It yet, let me Just ask you some questions --
.19 hare it is, here it is. 
20 A. His record's hard to reed. 
21 O. Now, are you wiIHng to assume with me, 
22 sir, that the 8-28 of April was the first time Dr. 
23 Coonrod saw the patient? 
24 A, It appears - Ilhink you're - 4-28 you 
25 mean. You sald 8-26; you mean 4-281 
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1 Q. 4-28-03. 
2 A. Okay. 
3 Q. And you have no copies of any records of 
4 the 26th, the preceding Saturday, at West Valley 
5 Medical Center from Dr. 8lahd? 
6 A. Not to my knowledge, no. 
7· Q. In evaJuaHng the Dr. Coonrod's care, are 
a there parts - are there certain parts of that 
9 record that you're rooking at now that lell you that 
10 this Is a pulmonary event, a pulmonary concern? 
11 A. Ars! of all, I made a note; I can't read 
12 my record. 
13 Q. Okay. 
14 A. And that's why I kept walling on his 
15 deposition. 
16 Q. Okay. 
17 A. And than when Mr. Foster took his 
18 deposition, and I had speclfically asked him to 
19 please have him read elJery word, he did not do that 
20 so I stfll don't know. 
21 MR. FOSTER: He didn't 
22 THE WITNESS: So I still don't know 
23 everything that's in his record, and I was hopIng th 
24 at maybe somebody has a good copy because mine Is 
25 very blurred •. Does anybody hera have a decent copy 
1 of that record? 
2 MR. MCCOLLUM: Unfortunately, my copy Is 
3 not ideal. 
4 THE WITNESS: Who has the original? 
5 MR. MCCOU.UM: Probably my client Primary 
6 Health, would have the original, and Dr. Coonrod did 
7 have that available to him at the time of his 
8 deposition. and I know he did read some of the 
9 records. 
10 THE WITNESS: He read some of It. but he 
11 didn't rSad every word of It. So some of It I could 
12 read, and some of It I can't Your quest/on was; 
13 Did I think that she had symptoms that were 
14 pulmonary at that time? 
15 BY MR: MCCOLLUM: 
16 Q. Yes. 
17 A. Yes. 
18 Q. Okay. And, ye~ I had the impression that 
19 when you first got the records, you deferred on 
20 evaluating Dr. Coonrod's standard of care, perhaps 
21 also at that of Dr. Chai until you had the 
. 22 deposition or you had mare information? 
23 A. I made my opinions clear that they were 
24 prelimin!lry, and I didn't feel comfortable In giving 
25 final opinions until I had all of Coonrod's records 
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1 and hIs deposition, that's "Correct. 
. 2 Q. And with respect to the yellow piece of 
3 paper, I f}uess thars Exhibit 8? 
4 A. Eight 
5 Q. In which you have listed your crlllcisms 
·6 and that you call that your cheat sheet. 
7 A. It's - yeah, sure. 
8 Q. When was Ihat prepared? 
9 A. My billings for my time are over here on 
10 the·side so he reviewed it at 5-22 and probably 
11 through 5-25. 
12 Q. Okay. And at that time, did you have a 
13 copy of Dr. Coonrod's deposition, whIch had been 
14 taken, I think, In January? 
15· A. Yes-
16· Q. Or February? 
17 A. -I didn't get it right after It was 
18 done, but! did have it and I had reviewed it when I 
19 made these notes. 
20 Q. Okay. And so at the time you assisted In 
21 repalrlng the expert witness disclosure, the first 
22 one that you saw, you did not have Dr. Coonrod's 
23 deposition? 
24 A. Yes. When I read the copy I had in my 
25 file in preparing for my deposition, which would 
138 
1 A. Not really. I have listed some notes 
2 regarding Dr. Coonrod, and I don't really have a lis 
3 t of all my criticisms of him in those notes. 
4 Q. And were the notes listed based upon 
5 information from the deposition as well as from the 
6 racords? 
7 A. Probably. 
8 Q. And were there any notes significant to 
9 your later coming up with opinions with respect to 
10 standard of care? 
11 A. I don't think I understand your questiol). 
12 Q. Okay, you refer on Exhibit 8 to noles that 
13 you have that refer to Dr. Coonrod? 
14 • A. Yes. 
15 Q. But you don't have opinions slated there 
16 with respect to Dr. Coonrod? 
17 A. I have some opinions, but I don't have all 
18 of my opinions. 
19 Q. Okay, but the notes - are the notes elin .,,'". ~ 
20 ical notes and notes based on what you:flnd in the 
21 records or - .. 
22 A. These notes are for me as a guidepost just,·, 
23 to pick out so that I can reference something 
24 quickly regarding what my opinions ere. c·, ..... , •. ,."':.'.,·, 
25 Q. Okay, do those notes allow you now to.gD'''''!«, ". '<c, 
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1 have been 5-22, I put a call In to Mr. Foster's 
2 office and says, "I don't think this is my linal 
3 disclosure opinions because I know I've submitted 
4 additional opinions, and I also know that I had 
5 reviewed Dr. Coonrod's deposition: and nothing in 
6 my tlle reflected those opinions, and I asked for a 
7 full copy of all of my opinIOns for from Mr. 
8 Foster's office somewhere between 5-22 and probably 
9 5-24. 
10 Q. And the reason I'm asking that, Doctor, Is 
11 that In these various exhibits Mr. Dance antered -
12 or disclosed exhibits 2, 3, I guess sa, 4, and 5, 
13 aD of those appear to be dated before March 14, 
14 mld·March of '08, and so that would have been prlor 
15 to the time you had a chance to review Dr. Coonrod's 
16 deposition? 
17 A. Well, those are not 'my submissions, so I 
18 can't answer lhal I can tell you maybe, if I've 
19 got a cover letter of when I received Dr. Coonrod's 
20 deposition. I reviewed Dr. Coonrod's deposition 
21 sometime In early March 
22 '08. 
23 Q. Now, you have listed on Exhibit 8 the 
24 criticisms that you have of Dr. Coonrod, at least in 
25 summary? 
NaeGeLI 
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1 chronologically lhrough Dr. Coonrod's care by visit" ; 
2 end highlight things of significance to you In •. ; . 
3 formulating your-expert opinions? . " .. 
4 A. Yes, I think they did o..· 
5 Q. Would you tell me chronologically. and 
6 feel free to refer to his deposition or notes or 
7 anything else you have there, Sir, and tell me what 
8 were the notes you have with reference to the 
9 initial. visit being Dr. Coonrod and Mrs. Aguilar on 
10 Monday, April 28th, 2003. 
11 A. Well, on page 1,1 have referenced thaI 
12 doctor - thatbeiween April and May 31 st that she 
1"3 had had symptoms consistent with cardiac or pulme 
14 nary etiology, Including chest tightness, pleuritic 
15 chest pain, shortness of breath weakness, dizziness, 
16 palpitations, and an abnormal EKG, and fatigue, I 
17 also noted that she had had a prior history of 
18 phlebitis, and It was superficial phlebitis, and 
19 that was the prior records that I had in her file. 
20 that you referenced from October-of '01- I mean 
21 October '02. 
22 I also referenced Dr. Coonrod, on page 1, 
23 that he had multiple office visits and multiple 
24 phone conversations with either family or other 
25 providers regarding Mrs. Aguilar, and then specifi 
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1 cally I menlloned that he saw herin the emergency 
2 room on 5-30-03, and he discharged her home with the 
3 dlegnosls of anemia and atypical chest pain. 
4 Q. Okay. Well, let me clarify that note for 
5 a moment, if you would - if I may, Doctor. Dr. 
6 Coonrod, with respect to the care and treatment he 
7 provided in this case, worked at the Primary Health 
8 Clinic and was not working in the role as an 
9 emergency room physician, now, does that cause you 
10 any concern with respect to the last comment you 
11 made? 
12 A. No. 
13 Q. Okay, because you said he was an emerge,ncy 
14 -
15 A. No, I said he saw her in the emergency 
16 room is what my note says. I didn't say he saw her 
17 as an emergency room physician: I said my note rell 
18 ects-
19 Q. Okay. 
20 A. - that he saw her in the emergency room. 
21 I'm assuming as a prime -I know he has a history 
22 of the past of being an ER doctor, but my 
23 understanding during this time period, he never was 
24 acting as an ER doctor. 
25 Q. Tl'Jank you. Yeah. 
1 A. It doesn't matter. 
. 2 Q. Okay. Other things in your notes there. 
3 A. And then I have referenced, again, that 
4 apply to all four of the Defendant physicians, of 
5 what tests should have been done, that's on page 1. 
6 We've already covered that twice. 
7 Now, page 2 was a - I tried to go back 
8 and look at hIs records, and tried to put into some 
9 chronological order of when he actuaOy saw her, and 
10 so I've got on page 2, I've got the 4-23 visit '03 
11 being referred to Dr. Coonrod from the same clinic, 
12 and then I've got that Dr. Coonrpd saw her -I had 
13 four - I had it doINn 4-23, but it's 4-2B for the 
14 first time, and he knew at that visit that she had 
15 shortness of breath for ten days, ha knew she had 
16 palpitatlons, he knew that she was waldng up in the 
17 momlrig with nausea and dizziness, he knew that she 
18 had mld-chest tightness, and he knew that she had 
19 shortness of breath and increased by exertion and 
20 increased by climbing steps, and he knew that she 
21 had· I can't remember if I Usted palpitations· 
22 that's what he knew at that time. 
23 Q. Okay. 
24 A. He made a diegnosis of anemia as the causa 
25 of all her symptoms and I disagree and I felt like 
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1 he needed to pursue cardiac pulmonary at that time. 
2 And then the next time I have-
3 Q. Now, let me Interrupt you for a minute. 
4 A. That's all right. 
5 Q. Old he say in his records, as you 
6 reflected It in your notes, that anemia was the 
7 cause of all the presenting symptoms? 
8 A. He Implied that as the only diagnosis he 
9 gave, and in his deposition my recollection is he 
10 did not give any other diagnosis as a cause of her 
11 symptoms. And I believe he said· I'm guessing -
12 but I think I remember him saying that he felt that 
13 . all of these symptoms was consistent with severe, 
14 profound anemia, which I disagree with. 
15 And the next time I have him seeing her is 
16 5-4. At that time she was complaining of shortness 
17 of breath, Irregular heart rate, and being tired: 
18 and then I've got here a 5~5 Visit, but I went back 
19 to look, and I cannot find where he - r can't tlnd 
20 a note from being seen on 5-5. So I went back to 
21 the deposition 10 look to see If he was asked If he 
22 saw her on 5-5, and I COUldn't find that, so I don't 
23 know why I have records from 5·5 that Implies he saw 
24 her, but I don't have·a chart note; so I don't know 
25 the answer to that And then the next record I have 
1 here on page 2 is -
2 Q. Let me Interrupt you • 
3 A. Oh, go ahead, thars fine. 
4 Q, With respect to the 5·5 visit, if you 
5 don't have the notes, then you don't have an I 
6 ndicalion that he was seeing her two days after she 
7 had an encounter with the' Canyon County Paramedics 
8 because of dizziness, weakness, and she had fallen 
9 to the floor? 
10 A. I don't know why I wrote - I thInk maybe 
11 I do know the answer here. Somewhere there's a 
12 reference of a Primary Health visit - oh, here we 
13 go, dated 5-5-03, signed by Dr. Coonrod. 
14 Q. Right 
15 A. So, he apparently saw her on 5-4 because 
16 we've got all these tests ordered, and he also saw 
17 her on 5-5, unless that's a typo. I got the 
18 impression from his. 5-5 note he had seen her on 5-4, 
19 and now she was following back up on anemia, and he 
20 was going to revieW hertest 
21 Q. Now, you don't have in your listing of 
22 your yellow sheet a 54 ani:! a 5-5 visit I take it? 
23 A. I do. 
24 Q. Oh, you do? Okay. 
25 A. That's what I'm reading is page 2. Now, I 
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1 have the next visil with Dr. Coonrod as being 5-27. 
2 Q. Okay. 
3 A. And thaI her anemia was resolved - r;ty 
4 notes reflect anemia resolved but she continued to 
5 have shortness of breath, chest pain, and fatigue, 
6 and now she has an abnormal EKG. 
1 What Dr. Coonrod should have done \NilS 
8 order a D-dirner, blood gases, and cardlaq enzymes, 
9 and an EKG, and the failure to do that was the viol 
10 aUon of standard of care. Now,to his credlt,he 
11 sent the patient to the emergency room,that daywith 
12 - apperently with a copy of his office note, EKG, 
13 and chest x-ray. 
14 MR. LYNCH: I'm going to Interpose an 
15 objection and move to strike assuming facts nolln 
16 evidence. I'll have a continuing objection to the 
17 reference to the assumptions about what was done 
18 there. 
19 MR. FOSTER: No, you can't 
20 MR. LYNCH: Okay,well, I'll make it each 
21 time then. 
22 THE WITNESS: Well. based on Dr. Coonrod's 
23 written note and based on his deposition testimony, 
24 I'm not assuming that they were done. I'm basing It 
25 on those two pieces of Information that they were 
1 done. 
2 BY MR. MCCOLLUM: 
3 Q. So, you are saying that it is a violation 
4 of the standard of care to have not done the D-dfmer 
5 and any foUow-up testing on the 27th. even though 
6 when he found out on that day that Iile 'EKG was 
7 abnormal that he wanted to immediately get her to t 
B he'hospltal? 
9 A. Thars correct. He did want - he sent 
10 her to the hospltel and that was appropriate, and 
11 she did have an abnormal EKG and that was appropr 
12 fate that he picked that up, but she also had signs 
13 and symptoms that was most consistent with the a 
14 pulmonary problem and a PE problem, and I don't 
15 fault him for doing the EKG • .I think that was 
,16 reasonable and good to do. 
17 What I fault him for is not ordering Iile 
18 rest of the work-up, and I also fault him for he 
19 apparenUy - he says he talked to an ER doctor. We 
20 certainly haven't deposed any ER doctor that 
21 remembers talking to him. and he didn't follow uP. 
22 If you send a patient to t,he ER for a chest pein to 
23 rule out MI, it's your duty as a doctor to caQ the 
24 emergency room, if we haven't already called you, 
25 and say. "Where's my patiant?" and hEl didn't do 
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1 that. 
2 Q. Okay. If you see the records, it says he 
3 called the ER or called and telked to'thedoctor. 
4 are you teOing me that you're assuming that he did 
5 not talk about the symptoms with .....nich the patient 
6 presented because they aren't WrItten down? 
7 A. No, I didn't say that. 
a Q. Okay, 
9 A. I'm saying that A, nobody has admitted 
10 they talked to him from the ER; and. B. all the more 
11 reason why - why didn't he caU back and say, 
12 "Where's my patient, what room did you admit her 
13 to?" because he knew shEineeded to be admitted, he 
14 knew she needed to be worked up, and he never called 
15 back. 
16 Q. Are you telling me that Dr. Coonrod's 
17 obligation was to immediately determine, once he saw 
18 the abnormal EKG, that he was going to have the, 
19 patient admitted to the hospital and make that d .' 
20 ,eterminatioh and send her over there for purposes of 
21 admission? ,;, ;".' " 
22 ,A. He should have. yes.' , , ,- , 
23 Q. And that - an altemative, in your vjew, 
24 would not be to send her over for purposes of work.4.~,'''""" 
25 up at the emergency room?, '.-~., ........ " ' 
1 A. No, that was appropriate, and they do that 
2 a lot They send them to us. police work-up the 
3 chest pain. shortness of brealil, and 1'1/ be over fa .-
4 ter and arrange to have her admitted. No, that '.' ' 
5 happens a lot, that's not inappropriate. 
6 Q. But you also say it was inappropriate for 
7 him not to have done a D-cllmEir. and perhaps other _ 
8 tests we11 get to, in his office prior to seeing 
9 her to the hospital? 
10 A. I never said in his office. 
11 Q. Okay. Lei me back up then -
12 A. It was inappropriate for him to never do 
13 in all Uie visitS ltIat she was In her - hIs office 
14 for chest pain or shortness of breath, he never did 
15 an 02 sat He said he has /I In his office. That's 
16 a normal vital sign you do for anybody that's short 
17 of breath. There's no ~rd, any visit that he 
18 ever did an 02 sat on his patient, and that's not-
19 that's a vlolatioo of standard of care. 
20 Q. Well, I don't believe, sir, that he 
21 testified that he never did that test. 
22 A. He testified that he did it, but he never 
23 recorded it, and nobody asked him, ·You mean you did 
24 it all six Visits. and you never recorded it all six 
25 visits?" It kind of stopped there with the one lima 
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1 he didn't record ft, so I don't know if he says he 
2 did it every time she came In and never recorded it 
3 every time, or whether he only did it once and he 
4 didn't record it once. I don't know the answer to 
5 that. 
6 Q. So, if Indeed, hypothetically, that test 
7 were done as a routine for every patient that came 
8 In and that the abnormals were then reported and 
9 recorded, would that be in your view a violation of 
10 a standard of care? 
11 A. You mean if he did it but didn't record 
12 it? 
13 Q. He didn't record It because it was not ab." 
14 ormal. 
15 A. Absolutely. It's a vital sign, and vital 
16 signs are basic medicine. And I can teD you, we go 
17 - it takes time, It takes money, and it lakes 
18 Instrumentation to do the test; and if you're going 
19 to go to the trouble of doing It. you're going to 
20 record It. 
21· And so, yes, thafs a standard of care if 
22 ifs s vital sign that Is considered now the fifth 
23 vltal sign, particularly If the person's - one of 
24 their complaints Is shortness of breath. So if he d 
25 id It, thafs good; but he didn't record it, thars 
1 bad. 
2 Q. Now, what would that information have 
3 given him In your hypothesis? 
4 A. I think it would have been abnormel, and I 
6 think It would have Just been one mOre - if he had 
6 done the D-dimer, which would have taken him 40 
7 minutes. he would have had the results. If he had 
8 done the oxygen sat, which probably would have been 
9 abnonnal, II might have led to doing the blood gas 
10 In the ER. 
11 Those two tests would have pointed the 
12 direction toward a PE, and then the next step would 
13 have been to have done a CT. Her diagnosis would 
14 have been confirmect and treatment would have beeil 
15 initiated and she'd be a6ve today. 
16 Q. Now, are you * I want to make sure I'm 
17 cleer of this - are you saying that you believe Dr. 
18 Coonrod should have done all of these tests and 
·19 followed this pattem of the D·dimer and made the 
20 blood gas and then go on, depending on what they 
21 show, as of the first visit he saw the patient on 
22 April the 28th of 20037 
23 A. Yes, he should have done those things 
24 April 28th, he should have done them May 4th, he 
25 should have done them May 5th, he should have dooe 
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1 them May 27th, and then the next time I have him se 
2 eing her it was on 6-4, and he should have done them 
3 then, and then after that, it was - she died that 
4 night. 
5 Q. Okay. Anyother-
6 A. Nope·-
7 Q. - criticisms? 
8 A. He had five "bites of the apple" in his 
9 office. I think he had a couple of phone 
10 consultations with people outside of his offICe. I 
11 don't know how many phone conversations he had with 
12 his patient from her hoine, but he had lots of "bites 
13 of the apple" to make the diagnosis, and he didn't 
14 do it, and It was so simple. 
15 I mean it would Just have been so easy to 
16 make the diagnosis here, and this is the dream 
.17 pulmonary embolus case for us doctors because a 
18 large percentage of the cases, we don't have any 
19 choice. They come In, they've thrown the saddle 
20 embolus, they're good as dead, and. nothing we're 
21 going to do is going to save their fife. Thls was a 
22 dream case. This woman went from April to the end 
23 of May with all these symptoms, all these opportunl 
24 ties, all these people that could have made a 
25 differenca in her life, and they all missed it. 
1 /t's mind-boggling. 
2 I lectured at Santa Barbara Medical Center 
3 last weekend, and I had an audience of 64 docs, and 
4 in the course of that lecture, we were giving 
5 examples about how people take shortcuts and people 
6 don't work patients up, and I threw out a "what If.· 
7 What if you 90t a 40-year~1d lady that 
8 comes in and you only have three clinical 
9 presentations and they have some form of shortness 
10 of breath or they have some form of chest pain, and 
11 It evolves Into a pleuritic-type chest patn and they 
12 feel tired and weak; and almost everyone in the 
13 audlence shouted out, "Rule out PE." 
14 I mean irs that obvious, so I don't 
15 understand how aD these doctors could ignore these 
16 symptoms. because I wouldn't be thinking of anything 
17 else but PE for a 40-year-old lady wIth pleuritic 
18 chest pain. shortness of breath. and tired Elnd weak. 
19 There's just not many things out there thefs going 
20 to cause that. 
21 Q. You're saying some of these symptoms - and 
22 you gave me list of symptoms * It seems to me that 
23 you're suggesting that they don't have to occur 
24 simultaneously-
25 A. No. 
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1 Q. - but over a period of time .episodically 
2 If she-has a constellation of symptoms, you, now In 
3 ratrospect, <'!ra saying itwas clear, irs one 
4 hundred peroent clear, no question, this Is PE? 
5 A. That's the way most syndromes appear to 
6 the emerg ency· room. 
7 Yesterday, a patient had a tick bite a month 
8 ago, comes In with a fever from five days ago, and 
9 no (ever today, and today has a rash. Gea, wonder 
10 what It could be? TICk bite a month ago, fever five 
11 days ago, rash today, none of them occurred 
12 simultaneous, none of them occurred together. 
13 There's only two things that It could be: Lyme 
14 dlseElse or Rocky Mountain's bodyfaver. And that's 
15 the way the majority of diagnoses are made, it's a 
16 constellation of signs and symptoms. 
17 Q. And'thls'case,I take It your opinion Is 
18 that my client, Dr. Coonrod" should have put all 
19 that togethar on Apr" the 28th, ;2003 the first time 
20 he saw the patient, ang have said, !A.:f1a, this is 
21 pulmonarY, thll:; is 13,pt; or possible PE and I've got 
22 to WOlle It up to date?" 
23 A. He should have ruled it ,out because the 
154 
1 Q. Because she fell and bruised herself. 
2 A. Yes, "Because she feli and bruised 
3 herself," and I go, "Does this guy really not know 
4 that much medicine because that's not true." 
5 He's getting failing and bruising yourself 
6 mixed up wlth a CPK or a myoglobin or some other 
7 muscle releasing. A D-dlmer has nothing to do with 
8 bruisingj a D-dimer means there's clot developing In 
9 your systemj a D·dlmer means there's a break down of 
10 thromboplastic elements. It has nothing to do with 
11 bruising. 
12 So he's a board certified family 
13 practitioner, I find it hard to believe that his 
14 knowledge is that insufflclenl I hope it's not. I 
15 hope he really was just looking for an explanation 
16 of why he didn't do a D-dimer because that's not a 
17 neason not to do a D-dimer. It had nothing to do 
18 with her falling. 
19 Q. Okay. Any other critlcisms? . 
20 A. Wen, he,erroneoL!slydiagnosedthet.her, . 
21 syncope was causad bya vasovagal, that'!!- and' he .. 
22 erroneously said that her..symptoms were stilt being. " 
23 caused by her anemia and she wasn't even anamic.any . 
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24 consequences of missing a PE Is verY dangerous. I'm 
25 just sayll1g on the first visit·at a minimum, at a 
24 ,longer. =",,_ t. • '.'" 
1 minimum to be In the standard of care. he should 
2 have ordered a D,.afmer, probably when hll ordered 
3 ,cardiac enzymes for sure. 
4 Q. Uh-huh. 
5 flo. Certainly the second; third. and forth, 
B visits, he certainly should hava,added a D-dimer; 
7 and then the fifth and sixth - fet's see, one, two, 
8 three. four-In the fifth visit, he should hava 
9 ordered a D-dimer and blood gases on the fifth 
10 visit Particularly now, he knows. . 
11 I mean Dr. Coonrod Is in the best position 
12 of anybody here that's a defendant in this case to 
13 have made the correct diagnosis because he had the 
14 most "bites of the apple, " he knew,~Hey, you know 
15 wha~ I keep sending them to consultants, which card 
16 iac work-up was negatlva, the GI work-up was 
17 negatlve." Ha did everY - it's just amazing. You 
18 get everYthing but a pulmonary work-up to Ignone 
19 somebody who Is short of breath with pleuritic chest 
20 pain and ncit do a pulmonarY work-up Is just - I 
21 just don't understand how you can do that 
22 Somebody asked him in the depo, 'Why 
23 didn't you do a D-dlmer?" because, ·Oh, well, a D-
24 dimer would have been abnormal because - • I'm 
25 trying to remember whet he said. 
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25 I think we've covered - oh, on page 7, ", 
1 'Would you agree her EKG ijndlng - • .of his d~o, 
2 page 7, 'Would you agree her EKG findings, at some 
3 point when you were seeinghar. 'indicated a right ',. 
4 heart strain?" and he said, "No. I don't feel I'm _.' 
5 qualified to give that diagnosis! 
6 My <3od, I knew that when I was a med ' 
7 student, and he's a board certified family 
8 practitioner. Of course he's qualified togiva that 
9 and make that diagnosis. If he doesn't know how to 
10 nead an EKG. this man should not be practicing pr 
. 11 imarY care medicine. So I found that to be - I 
12 just don't believe that this man - I just think he 
13 knows mane than what he said. I'm really gMng him 
14 the benefit of the doubt I realty think he knows 
15 how to read an EKG, because we all know how to read 
16 EKG's. 
17 Q. Weil, he did send her to the hospital with 
18, an abnormal EKG. did he not, as soon as it'Carne 
19 back? 
20 A. Yes, he did. I think there's one more-
21 I made a note about Vloxx, but we didn't know at the 
22 lime what Vioxx did to the blood clotting system. 
23 Personally, I never prescribed VioXl( because I never 
24 felt it was a safe drug. 
25 Oh, he says, "I was having trouble finding 
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1 out about my patient. I was having trouble getting 
2 InformalJon'about the results of her cardiac work-
3 up, and the results of her test because of HIPAA 
4 laws." 
5 Thai's Just not true. This Is his patien 
6 t. There are no HIPAA laws that Interfere or 
7 prohibit this man from finding out anything about 
8 his patient, so I thought that was an interesting 
9 thing to say. Let's see, what else, I Just wrote, 
10 "I'm surprised I can't beHeve he's now going to 
11 send her to a colonoscopy.· 
12 Q. Didn't you have the impression, Doctor, 
13 that the colonoscopy was something Dr. Gibson was re 
14 commending? 
15 MR. FOSTER: Object 10 the form. 
16 THE WITNESS; I think Dr. Gibson was 
17 recommending it Oh, he said In hls deposition on 
18 78 and 79, "She flad fallen. She had a bruise on her 
19 hlp. A D-dlmer would have been positive,' that's 
20 not true, and it has nothing to do with falling, and 
21 than said, ·She had Just bean through an anglocath. 
22 That would have made a positive D-dlmer,· that's. not 
23 true either. That's just not true. 
24 In fact, har D-dimer would more likely 
25 have been normal than any other time because she was 
1 heparinized during the angiogrem, so - J mean I 
2 hope this man knows mora medicine than he says in 
3 his deposition, because If he doesn't, then he 
4 shouldn't be practicing. 
5 I mean I don't believe that he believes 
6 that I really don't I think he's a smart men, 
7 he's board - to become board certified and practice 
8 in a family practice, you got 10 know your stuff or 
9 alsa you don't pass your boards, so I don't know yvhy 
10 he's saying that stuff. That's all the crfficlsms I 
11 wrote In my record. 
12 Q. Okay. 
13 MR. FOSTER: I just want to clarify s 
14 omethfng. I'm not sure on -- these are Blood's 
15 records-
16 THE WITNESS: The what? 
17 MR. FOSTER: From ~26-03 ER that he was 
1 S talking about. 
19 THE WITNESS; Right. 
20 MR. FOSTER: These are in the records, and 
21 you've seen It before -
22 THE WITNESS: This when he saw her. 
23 MR. FOSTER: When Blahd saw her. 
24 THE WITNESS: 011, Blahd; Oh -
25 MR. FOSTER: In the ER. This is West 
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1 Valley Medical Center- and you've even seen those. 
2 THE WITNESS: All right. I - correct. I 
3 did have the 4-26 ER records with Dr. Blahd. I just 
4 didn't mark his name, but I only have one page. 
5 MR. FOSTER: Two pages. 
6 BY MR. MCCOLLUM: 
7 Q. Is there reference In there of the 
8 pulmonary embolus? 
9 A Is this part of it here? Is it part of 
10 thesame-
11 MR. FOSTER: Yeah, and this one too. 
12 THE WITNESS: Lers sea here, chief 
13 complaint was shortness of breath and tinal 
14 diagnosls for that visit - I don't see a final 
15 diagnosi~ for that visil I think you're missing a 
16 record again. 1 don't think this is all the ER re 
17 cords, because you see this Is the nursing rapord, 
18 and this is part of a physician record that has no p 
19 hysical exam. 
20 MR. LYNCH: Which hospital is thet? 
21 MR. MCCOLLUM: West Valley. 
22 THE WITNESS: So the hospital, again, has 
23 not issued all of II. You're miSSing, okay. 
24 MR. FOSTER: No, not okay, but I'll -
25 THE WITNESS: So you don't have it Just 
1 tha fact that you don't have any of tha dOctor's 
2 physical exam, you don't have his diagnosis, you 
3 don't have his discharge Instruction. Do you have 
4 that record, sir? You asked me about it. 
5 MR. MCCOLLUM: Assuming I got most of my 
6 records from others, I'm going to have to - I'm 
7 telling you I'm not sure right now. 
8 MR. DANCE: Off the record. 
9 (Back on the record at 2:39 p.m.) 
10 BY MR; MCCOLLUM: 
11 a. Doctor, we won't leave questions co 
12 ncemlng the West Valley Medical Center records beca 
13 use - it would appear that both you and I have, at 
14 least from your look view from It, one page less 
15 than you would Il<e to see -
16 A Yes. 
17 Q. - would be available. On a completely 
1 s- different tact, if I may use reference to your CV, I 
19 think there's an exhibit there to the back of It, a 
20 list of those -
21 MR. DANCE: No.6. 
22 BY MR. MCCOLLUM: 
23 Q. - those attorneys with whom you had 
24 worked, and I think on the second page of that list 
25 -
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1 MR. BRASSEY; Don't run off with that. 
2 I'm going to use thal depo. 
3 MR. MCCOLLUM: OIl, fine. 
4 MR. DANCE: II's right there. 
5 THE WITNESS; Oh, no, that's the subpoena. 
6 MR. BRASSEY: What are we looking for? 
7 THE WITNESS: My CV. And [ try not to put 
8 any of that stuff· In my - oh, here ies, guys. 
9 MR. MCCOLLUM: Got it? 
10 THE WITNESS; Yes, sir. Which page, s,if? 
11 BY MR. MCCOLLUM: 
12 Q. The CV that lists those cases' attorneys ~ 
13 - wen, actuaUy- yeah, you had the CV that went 
14 through 7 of 2000 and then you had updates of 2004, 
15 5, and 6 and after that it looks Oke you have a 
16 list of attorneys for whom you WOrk6d In various 
17 states? 
18 A. That I can recaU, yes. 
19 Q. Yeah, you can recaU'04. for example No. 
20 4 in the list, with Tolman of Idaho? 
21 A. Yes. 
22 Q. And then tum the page, it looks like I 
23 see Girdy No.4 who was 7, right? 
24 A. Yes. 
25 Q. And then I see an Osborne listed both 
1 Idaho and Nevada as on the pteceding page, could Mr. 
2 Osbome have been primarily In Nevada or is there 
3 another Osbome In Idaho or is it the same person? 
4 A. Good question. I don't know. It's po 
5 ssible he could have been a Nevada lawyer that had 
6 both an Idaho and a Nevada case .. 
7 Q. Okay. Besides the people listed here, 
8 Tolman and Glrdy and besides that Comstock and 
9 Foster firm, are there other attorneys In Idaho who 
10 you recall that you may have been Involved In 
11 working for as a designated expert witness? 
12 A. Yes. 
13 MR. FOSTER: I was just going to point out. 
14 Olson. 
15 MR. DANCE: Oh, Olson. I got-
16 THE WITNESS: O/son, two cases with her. 
17 I think she's with Moffatt, right? 
18 MR. DANCE: Yes. 
19 THE WITNESS: And then Tara Martens, who 
20 is with Moffatt, and I also reviewed a case for Tara 
21 Martens when she was with the Tolman firm, which I 
22 can't remember if that Is stiD active or not 
23 There's two other plaintiff lawyers I had reviewed a 
24 bunch of cases for many years ago, Owens. 
25 BY MR. MCCOllUM: 
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1 Q. Okay, Bruce Owen? 
2 A. Yes, Bruce Owen. 
3 Q. Coeur d'Alene, right? 
4 A. i don't remember where he was. 
5 Q. Okay. 
6 A. I had never been to Coeur d'Alene. 
7 And then there's another big finn that 
8 does a lot of plaintiff work and I'm trying to think 
9 of his name. 
10 MR. DANCE: Walt BitheU at Holland & 
11 Hart? 
12 BY MR. MCCOLLUM: 
13 Q. Charlie Hepworth? 
14 'A. Nope. 
15 Q. Kim Patterson? 
16 A Yes. 
17 Q. Okay. 
18 A I reviewed several cases for him a few 
19 years ago-' 
20 Q. Have you ever testffied in a case for him? 
21 A. I don't think so. I don't think J've ' , 
22 eve'ry met,hlm. 
23 Q. Have you testified In a trial in Idaho on 
24 any case? ". ':1' ,.:;t" •• 
25 A I don't think I have. , ',,",·~'.'\I,' 
1 MR. FOSTER: You have by deposition butl! 
2 not --.
3 THE WITNESS; No depOSition, I'm talking .'" 
4 about trial. I don't think so. 
5 BY MR. MCCOLLUM: 
6 Q. Are you currently still practice - stili 
7 ncensed to practice medicine in Oregon and 
8 Washington? 
9 A. I went inactive with my Washington Iicense_ 
10 last yeer. 
11 Q. And how about Tennessee? 
12 A. I'm Inactive in Tennessee. 
13 Q. Doctor, by inference in answering my other 
14 questions br~ly, I think you've also answered some 
15 of the more specific ones I have, so I will pass on 
16 to Mr. LYnch and Dr. Long. 
17 A. Okay, An right 
18 DIRECT EXAMINATION BY MR.LYNCH 
19 ,BY MR. LYNCH: 
20 Q. Now, Doctor, I'm Jim Lynch, and I 
21 represent Or. Long. Dr. Long has a contract with a 
22 group that has a contract with Mercy Medical Center 
23 to provide ER docs and Dr. Long has been practicing 
24 In Mercy pursuant to that contract arrangement - in 
25 dependent contract of arrangement 
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1 If you'll take - bear with me here -
2 Exhibit 2 is Plaintiffs' expert WitnessdfsclosUfe, 
3 and we'v~ confirmed tl1at that is one of the 
4 documents in your record that had - you had a 
5 chance to look at it. 
6 A. Exhibit 2. 
7 Q. It's very similar In some way to Exhibit 4 
a but I won't go Into Exhibit 4. 
9 A. I think Exhibit 2 I had In my record. yes, 
10 sir. 
11 Q. And if you'n go through rather quickly 
12 with me here. if you tum to the bottom of page 2, 
13 under "Substance of Facts' and "Dr. Blaylock has 
14 reviewed the medical records of Marie A. Aguilar 
15 generated by Primary Health Dr. Coonrod Mercy 
16 Medical Center," at cetera. I think we've confirmed 
17 that you did -
18 A. What page is that, sir? 
19 Q. Page 3. 
20 A. Oh,3. 
21 Q. I just went over to page 3, and Mercy 
22. Medical Center has mentioned - and I think we have 
23 conflrmed that you did have tl'Je opportunity to 
24 review some of the Mercy Medical records, In 
25 particular, some of those would have a 3-digit 
1 number on them? . 
2 A. Yes, sir. 
3 'Q. And you also, at the bottom of that same 
4 paragraph, states tha1 he has reviewed the 
5 deposftions of Defendants Newman Long and Chai at 
6 that point, so at the time that this was prepared, 
166 
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1 not there's anything in there with those notes that, 
2 9ther than that one reference too Dr. Long doing 
3 something - I think It's on !he second page. 
4 A. Wen, everything up at the top with a 
5 constellation of what her symptoms wera and evolved 
6 into over this Aprlllhrough May 27th would refer to 
7 Dr. Lang as well. The test that should have been -
8 Q. Because he was .one of the doctors that saw 
9 her? 
10 A. That's correcl 
11 Q. And he only saw her one time and that was 
12 on May the 27th. 
13 A 5-27, yes; sir. And the test that 1-
14 should have been ordered as a screening test, 
15 followed up with the definitive tests are listed 
16 there, that would also pertain" to Dr. Long, and then 
17 the only other reference to Dr. Long would be the 
18 one line where I wrote, "Dr. Long, ER, pleuritic 
19 chest pain, abnormal EKG, abnormal cheslx-ray, mild 
20 cardiomegaly.' He diagnosed her as having atypical 
21 chest pain, and discharged her home. 
22 Q. Now, in connection With those - the 
23 Exhibit 8 notes are something you prepared just 
24 recently? 
25 A. In the last four days. 
1 Q. Now, what my question is: Are there any-
2 and it may not be fair unless I give you a chance 
3 to read page 4 and 5 of Exhibit 2 - but one of my 
4 first question Is have you any other opinions about 
5 Dr. Long's activity ather than those that are 
7 you had the chance to see some Mercy Medical records 
8 and had the deposition of Dr. Long; Is that right? 
6 described on page 4 and 5 of Exhibit 2 and in you 
7 Exhibit 8 notes? 
8 A Assuming that 4 and 5 are a compilation of 
9 our phone conversations that I had with Mr. Foster, 9 A. I'm assuming so. 
10 Q. Okay and If you tum over to page 4 for 
'11 me, this is kind of preliminary, under the 
12 "Substance of Opinions," If you go down to about the 
13 middle oftha second full paragraph, you'll find a 
14 place where it starts out, "Dr. Long, in order to 
15 comport with the applicable standard of health care 
16 practice,' and the rest of that page appears to be 
17 pertaining to him, and then if you tum the page, 
18 aU of page five appears to pertain to him, now if 
19 you could get Exhlblf 8 for me, which is your two 
20 pages of yellow paper. 
21 A. Okay, goUt. 
22 Q. I only had a chance to look at that very 
23 briefly, unless I missed it, I only saw Dr. Long's 
24 name, by specific name of Dr. Long, once in there, 
25 could you take a quick look and tell me whether or 
NaeGeLI 
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10 where I summarized my opinions and having not read 
11 those recently, basically, my opinions with Dr. Long 
12 are probably all expressed In those two pages and my 
13 yel/ow sheet. 
14 My yeUow soest, basically, is a general 
15 opinion lhat Dr. Long basically was neg6gent in 
16 failure to diagnose, failure to treat, and failure 
17 to order tests' for pulmonary 6fTlbolus under the 
18 circumstances. 
19 Q. And In connection with your exposure 
20 subsequently to other documents, other depositions, 
21 and other material, Is there any opinion that you 
22 once formed as to Dr. Long's activity whicil you've 
23 now discarded or set aside or abandoned. 
24 MR. FOSTER: It's lhe one lhat's folded 
25 aver. I think so but I'm not positive. Make sure I 
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1 told you the right one. 
2 THE WITNESS: Yes, okay. Let me go 
3 through his depo and look at my notes. 
4 MR. LYNCH: And these are part of what 
5 we've marked as Exhiblt-
6 MR. DANCE: Seven. 
7 MR. LYNCH: Seven, yeah. 
8 THE WITNESS: I wrote on page 1 that 
9 additional opinion to my affidavi~ "A failure to 
10 review records from referring PCP chest x-ray and 
11 EKG from PCP's office and to call him baok to 
12 discuss admission." 
13 BY MR. LYNCH: 
14 Q. And that failure Is dependant on an 
15 assumption that he saw those records? 
16 A. That failure came out of me reviewing his 
17 deposition. i didn't know until I reviewed his 
18 deposition what had transpired between him and Or. 
19 Coonrod. 
20 Q. And in the_deposition, what you found out 
21 18-
22 A. Apparently-
23 Q. - he has no memory of having talked to 
24 Dr. Coonrod. 
25 A. Correct. 
1 Q. Correct. And when you looked at Dr. Coon 
2 rod's deposition, he has no way to IdenUfy Dr. 
3 Long? 
4 A That's correct. 
5 Q. But there Is, nevertheless, has a fou 
6 ndation for some of your opinions an assumption that 
7 the records were delivered, that the records were 
8 seen by Dr. Long? 
9 A. My assumption was twOfold: One. he either 
10 did or shouk! have reviewed the records that were 
11 sent; two, he said in his depOSition, "It really 
12 didn~ matter what those records said. I wouldn't 
13 have relied on them, and I may not have even 
14 reviewed them." 
15 So thaI's not the standard of care. The 
16 standard of care - and this is something I lecture 
17 on - is I tell doctors If a primary care doctor 
18 sends you a patient to rule out an MI, you darim well 
19 better rule out an MI, whether you feel like irs 
20 justified or no~ I:>ecause if you're going to send 
21 that patient home and not admit them, you are In 
22 trouble. So.,.. 
23 Q. That depends on the word "if," does it n 
24 at? 
25 A ThaI's correct 
NaeGeLI 
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1 Q. Now, in your review of Mercy medIcal 
2 records, is she listed as having been a walk-in? 
3 A. You mean in the emergency room? 
4 Q. Yeah. 
5 A. I don't know. I didn't notice that. I 
6 would exPBCt she would be. She was not transported. 
7 Anybody not transported by ambulance is a walk-in. 
8 Q. That would have peen something the nurses 
9 would have decided or whoever-
10 A.. CheCked It. 
11 Q. - checked her In, okay, yeah. 
12 Now, In you telephone conversations with 
13 Dr. Braumwell and your contracts and telephona 
14 conversatJons with Laplnel- well, let me back up 
15 and ask one preliminary question: You've mad!il it 
16 clear that you haven't practiced In Southern Idaho; 
17 is that right? 
18 A. I've never practiced in Southern Idaho. 
19 Q. And certainly you've never practiced at - ---
20 Mercy Medical Center? 
21 A. Nope. :~;. ",", 
22 a. And do you know -In your testimony 
23 you've quoted one person that's referring to Napa y 
24 being a suburb of Boise? . - _.~ 
25 A. ThaI's what I wrote in my note. . ,-," 
1 Q. Some people In Napa will find Interesting. 
2 (Laughing.) 
3 But anyhow. putting ltIat ~slde, you certainly", 
4 haven't spent time In Mercy?'·' 
5 A. No. -I know that Mercy Medical Center is a 
6 bigger ER than Twin Falls. 
7 Q. According to Dr. Brown? 
8 A Right I believe I may have asked Jack or 
9 Mr. Tolman if Mercy was a level two or a lavel 
10 three. 
11 Q. Jack being? 
12 A Girdy. 
13 Q. Glrdy. 
14 A. And I believe I was told it was a level 
15 two ER. 
16 Q. And in your conversations with Dr. Bra 
17 umwell, if I pronounce thet right, Kenneth and Dr. 
18 Lapinel, did you inquire into the subject matter of 
19 whether they had ever physically been In Mercy? 
20 A Let's see what I wrote. I don't see that 
21 I asked that speCific question and documented it 
22 into my notes; so 1 don't know if I did or not. 
23 a. Have you asked anybody else about what 
24 differences may exist between practice In St Luke's 
25 Regional Medical Center, including its meridian 
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1 branch and Mercy Medical Center? 
2 A. Yes. 
3 Q. Who have you talked to? 
4 A. Well, I've talked to at least Dr. Bra 
5 umwell. 
6 Q. Okay, 
7 A. I think I talked with Dr. Lapine!, and 
8 then probably in the 20 or 25 cases in Idaho ! 
9 revIewed over the last 15 years, I've probably asked 
10 -- the answer Is always the same as a general rule a 
11 nd In this case because they had aM the necessary t 
12 esting that was needed, It's the same. 
13 Q. Have you ever been Involved In a cese 
14 arising out of trealment that occurred in Mercy? 
15 A. Yes, probably. I think I have. 
16 Q. And do you remember what the name of the 
17 case Is? 
18 A. No, sir. 
19 Q. Okay, bu.t you're not sure whether or not 
20 It actually was a case arising out of acUvity at 
21 Mercy? 
22 A. I'm pretty sure I've hed more than one 
23 arising out of Mercy that I have revieWed. 
24 O. How long ago? 
25 A. In the last 15 years -
1 O. Maybe-
2 A. - I'Ye probably reviewed - my r 
3 ecollectlon Is I've revieWed three or four. 
4 O. Did any of thosa get Into the question of 
5 the..system or approach or organization existing in 
6 Mercy? 
7 MR. FOSTER: Object to the form. 
S THE WITNESS: I don't lXIderstand your ques 
9 tlon. I think I can bottorn-llne this for you. I 
10 don't recall ever being told by any doctor In Idaho 
11 ever In any form or fashion. regardless of 
12 specialty, that the dlagnosls and treatment of PE 
13 was different In any town, regardless of size or 
14 hospital. than It Is In Boise. 
15 BY MR. LYNCH: 
16 Q. You have testified at least twice or three 
17 times about the differences, if any. between 
18 diagnosis and.treatment of PE In connection with the 
. 19 operation of a hospital anti then the connection with 
20 not only their facilities but their operating . 
21 .procedures and the systems they have In place and 
22 the contracts they have with other people, are there 
23 differences between hospitals such as St Luke's 
24 Regional Medical Center and Mercy or other 
25 hospitals? .' 
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1 A. Regarding the diagnosis af PE? 
2 Q. No. Regarding other things. 
3 A. Other things? I'm sure the answer -
4 MR. FOSTER: Object to the form. It's 
5 vague and --
6 THE WITNESS: I'm sure the answer to that 
7 question is: A hundred percent, I'm sure there are 
8 differences. 
9 MR. LYNCH: Thankyou. I don't think I 
10 have any other questions at this time. 
11 MR. BRASSEY: Do you have any? 
12 MR. DANCE: I have just one question. 
13 RE-DIRECT EXAMINATION BY MR. DANCE 
14 BY MR. DANCE: 
15 Q. Doctor, In your treatment and care of a 
16 patient, is the patient's accuracy, honesty, and 
17 forthrightness in giving you history to your 
18 queslJons important? 
19 A It's helpful when all of those factors are 
20 present, but I don't rely on the completeness, 
21 thoroughness, or honesty of a patient to a hundred 
22 percent to assist me in geiling the outright 
23 diagnosis. 
24 The lecture I give to doctors and med 
25 students are - we calli! 'taJdng a history" for a 
1 reason we don't calli! "giving a history." The 
2 duty and the onus of documenting e good history is 
3 on the doctor, not on the paDant 
4 And so depending on the skill of a doctor, 
5 three doctors could come in and take a history of 
6 the same patlen! and you could get three different 
7 kinds of histories, and so It's very important for 
8 the doctor to take a good history. It's helpful 
9 when a patient gives a good history. 
10 I think all the doctors in this case - I 
11 was - because It was a concern of mine because 
12 she's primarily Spanish speaking, the doctors went 
13 out of their way, I think, In all thai'depositions 
14 to explain that there was never an issue. of 
15 Interpreter or language that hindered their ability 
16 to work~p the patient 
17 Q. Thank you. I have no further questions. 
18 MR. BRASSEY: I just have two • 
19 RE-DIRECT EXAMINATION BY MR. BRASSEY 
20 BY MR. BRASSEY: 
21 Q. Doctor, real qUick, while other counsel 
22 were examining you, I looked at yourdepositlon 
23 because you made notes and had some stickers on it, 
24 and I'm Just going to show you what I'm referring 
25 to, and rll hand it to you in a minute, but with 
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1 regard to Dr. Brown's deposition on page 65. I asked 
2 him to confirm whether or not he thought it w.as a 
3 breach to the standard of care fOf Dr. Chal not to 
4 perform the D-dimer, VlO scan, CT, or CT pulmonary 
5 angiogram, or blood gases prior the cath and he 
6 testlfied he didn't think It was a breach to the 
7 standard of care not to have done those tests -
8 A. Before the cath. 
9 Q. - before the cardiac catheterization, and 
10 I saw your note that you said you disagree and I un 
11 derslood you today to say you disagree with that 
12 testimony. 
13 A. Let's see that. 
14 Q. It's on page 65. 
15 A. Yeah. Yes, I disagree. I think he should 
16 have. If he was going to stick them In the hospital 
17 and leave her there aU day and not do the cath un 
18 III the following day, I felt he should have done 
19 these tests before the cath. 
20 Q. All right. And Dr. Brown, per his tesH 
21 mony, disagrees with you. 
22 A. I suppose he does. 
23 Q. Okay. The other question I have was on 
24 page 
25 80-
'I A. Oh, you just broke my cardinal rule. 
2 (Laughing.) 
3 Q. I'm putting It right back on, but you 
4 covered up some of the words. 
5 MR. DANCE: Come on, Doctor, give him a 
6 break. 
7 BY MR. BRASSEY: 
8 Q. On page 79 and 80 of the deposition. Dr. 
9 Brown said - page 79, lines 24 and 5 • "There is no 
10 EKG that's diagnostic of a pulmonalY emboD," and 
11 then the question was, 'What then is the role of the 
12 EKG in assessing whether or not there's an und 
13 erlying pulmonalY emboli.· he answered, "Not much," 
14 and I'U let you - you disagree but-
15 A. Wen. he says, "Not much," and sometimes 
16 an EKG will be ~en a patient doesn' have all the 
17 other signs and symptoms that you're looking for. 
18 It could be a velY importal)t red flag in a PE, so I 
19 would disagree that an EKG Is never helpful In 
20 diagnosing a PE. 
21 Q. Your note was that you disagreed with that 
22 statement he made to that question? 
23 A. I disagree with right heart strain or a 
24 specific pattem that suggested red fiag, that's -
25 yeah, yeah. 
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1 O. So. with regard to the answer he gave on 
2 page 80 of his deposition. you disagree? 
3 A. Yes. 
4 O. Thank you. That's alii have. Thank you, 
5 Doctor. 
6 A. Yes, thank you. 
7 THE REPORTER: Mr. Foster, you are 
a ordering the e-tran and one-sided 
9 MR. FOSTER: One-sided mini and we need 
10 all the exhibits. 
11 THE REPORTER: And read and sign? 
12 MR. FOSTER: Yeah. and you can do that 
13 through me. 
14 THE REPORTER: Okay. And Brassey? 
15 MR. BRASSEY: Yup, thars me. I'll get an 
16 e-tran and a one-sided mini. 
17 MR. DANCE: I want the e-tran as well. 
18 THE REPORTER: Mr. McCollum, ordering? 
19 MR. MCCOLLUM: Whatever he ordered, \let me 
20' the same thing. e 
21 MR. BRASSEY: And all the documents tQ9., 4· 
22 MR. DANCE: Sure, we're all getting the 
23 same thing. 
24 MR. LYNCH: The e-tran, .the mini, and t!:le-) , 
' ~.r .:;:" 
25 documents. 
.. ~ 
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1 THE WITNESS: 0/1, I want to read and sign. 
2 THE REPORTER: Yes. 
3 (Whereupon, the deposition of Dr. Paul Blaylock was 
4 concluded at 3:04 p.m.) 
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4 pursuant to the Rules of CiVil Procedure, the 
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THE COURT: You may callyour next witness. 
MR. COMSTOCK: Thank you, your Honor. We 
would call Paul BlaVlock. 
THE COURT: Thank vou. If you would come 
forward, the bailiff will direct you. 
THE Cl.ERK: You do solem Aly swear that the 
testImony yau're about to present In this case 
shall be the truth, the whole truth, and nothing 
but the truth, so help you God7 
THE WITNESS: Ido. 
THE COURT: Thank you. Please have a seat 
15 In the witness stand. 
16 
17 
18 
THE BAILIFF: Over here, please. 
THE WITNESS: Thank you. 
THE BAILIFF: Judge, 15 this all right? 
19 THE COURT: Go ahead and be seat"d there. 
20 Vou're going to be utfHzlng this easel? 
21 MR. COMSTOCK: There will be use ot thU. 
22 Yes, your Honor. 
23 
24 
25 
THE COURT: W'ell, there's no problem far me. 
As long as you don't care It 1 see It, you can use 
It. You need It there for the Jury; right? 
1 of 99 sheets 
-- ---3-nS--·-·--·---··----···· 
5 
MR. COMSTOCK: We do, your Honor. 1 
2 
3 
THE COURT: Go ahead. You may proceed. 
4 PAUL BLAYLOCK, M.D., 
5 produced as a witness at the instance of the 
6 plaintiff, having been first duly sworn, 
7 was examined and testified as follows: 
8 
9 DIRECT EXAMINATION 
10 BY MR. COMSTOCK: 
11 Q. Dr. Blaylock, good morning. 
12 A. Good morning. 
13 Q. Would you take a moment and please 
14 Introduce yourself to the court, Judge Cu/et, and 
15 to our jury, and tell us a little about yourself. 
16 A. Good morning, your Honor. My name is 
17 Paul Blaylock, M.D. I'm a medical doctor from 
18 Portland, Oregon. 
19 I have practiced emergency medicine, 
20 trauma, for 31 years in the emergency room. I 
21 h~ve, in the last four years, been medical 
22 director for three outpatient urgent centers, 
23 which are called urgent cares, or emergency 
24 center, or immediate care type of facilities for 
25 Providence, which is the largest medical group in 
6 
1 Portland, Oregon. 
2 And so that's my current. I retired 
3 from the directorship a few months ago at the end 
4 of the year, and I'm currently practicing 
5 emergency medicine at the same cliniC where r was 
6 the director the last four years. 
7 Q. Would you review briefly the important 
8 aspects of your educatipnal background and 
9 training? 
10 A. Yes. I'm" Tennessee boy, born in 
11 Skull bone, Tennessee, a very small rural area in 
12 west Tennessee. I went to high school In west 
13 Tennessee. Graduated first in my class, got a 
14 scholarship, played baseball and an academic 
15 scholarship as well, and I graduated from the 
7 
1 at the University of Tennessee In 1972. Graduated 
2 In the top five of my class. And so I was elected 
3 to an honorary medical society called AOA, which 
4 is the highest, and something that r was very 
5 proud of. 
6 Because of that, I had my pick of where 
7 I could go and do my training. And so I picked to 
8 go to Houston, and r trained under 
9 Dr. Michael DeBakey, who at that time, and for the 
10 last 40 years until he died last year at the age 
11 of 99, was the most famous heart surgeon in the 
12 world. 
13 So I did my training under DeBakey's 
14 program at Baylor in Houston, Texas, and r 
15 finished that program in '73. And from there, I 
16 came to Portland, Oregon to do my neurosurgery 
17 residency. And so my background and my training 
18 was In neuro. 
19 About halfway through my residency, the 
20 board of neurosurgery decided to change our 
21 residency from five years to seven years, and 
22 there was a new specialty In town. It was 
23 something that was new In medicine. It was called 
24 emergency medicine. In the old days, emergency 
25 rooms used to be staffed by doctors who were on 
1 the staff, and they had to -- they had to take 
2 turns covering emergency calls. So this new 
8 
3 specialty was evolved durfng my training, and I 
4 decided to change specialties. And I became one 
5 of the pioneer ER doctors full time in Portland, 
6 Oregon in around 1975. 
7 I practiced at Good Samaritan Hospital, 
8 which today is a level III hospital, which Is the 
9 same level of hOSPital that I understand West 
10 Valley is. Level r hospital Is the trauma center. 
11 That's -- and that's where I practiced at Emanuel 
12 In Portland, Oregon for about ten years. And 
13 that's -- we call that the knife and gun club ER. 
14 Shootings, stabbings, Violence, and all the big 
15 stuff. Helicopters and -- and I did that at a 
16 University of Tennessee in 1968. 16 Level I. 
17 I was president of the student body for 17 Then the next 15 years I practiced at a 
18 the university two years, and I graduated at the 18 Level II hospital, which was Southwest Washington 
19 top of my class. And because of that, I got a 19 Medical Center in Vancouver, which is across the 
20 scholarship to go to the University of Tennessee 20 river from Portland. A Level II hospital Is 
21 Medical School, where I went to med school durIng 21 essentially the same as a Level I, except that 
22 the Elvis years. I was in the delivery room the 
23 night Elvis and Priscilla had their baby. That 
24 was pretty exciting. 
25 And so I graduated from medical school 
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9 
hospital is that Dr. Newman practiced at, which 
2 is -- I practiced at Good Samaritan Hospital in 
3 Portland, which is a Level III. I practiced at 
4 Meridian Park Hospital In Portland, Oregon, which 
5 Is a Level III, and I practiced at Tuallty 
6 Hospital in Hillsboro, which is a Level rH. 
7 Through the years. I've been practldng 37 years. 
8 I'm an old guy. 
9 So a Level III hospital has the 
10 capabilities of handling everything but the 
11 highest levels of trauma: Shootings, stabbings, 
12 head injuries. Those usually go to a trauma 
13 center. 
14 So from Portland, I then went Into 
15 prIvate practice, and I practiced with a 
16 neurosurgeon for ten years In Hillsboro. So r had 
17 a neuro practice by day, and I practIced at Legacy 
18 Hospitals, which has four hospitals In Portland. 
19 I practice at Legacy Hospital ERs, two of which 
20 were trauma hospitals, for 26 years. And then I 
21 moved to Providence, which is the largest hospital 
22 system In Portland currently. And I've been there 
23 for the last four years. And that's my medical 
24 practice. 
25 Q. Have you held any teaching positions in 
10 
1 emergency medicine or medical related fields over 
2 your practice? 
3 A. Yes. I've been a clinical Instructor 
4 at the Oregon Medical School since 1994. I'm 
5 seminar chairman for international conferences, 
6 which Is Stony Brook Medical School out of 
7 New York. I've been lecturing for Stony Brook 
8 since 1990. These seminars are put on for 
9 physicians of all specialties, all the way from 
10 primary care, family practice, all the way up to 
11 neurosurgeons, and so forth. 
12 I have taught at a nursing school, 
13 wrote a couple of chapters In a nursing textbook. 
14 I have taught in residency programs at Emanuel 
15 Hospital, where we had family practice residents 
16 as well as other surgery residents, trauma 
17 residents, and subspecialty resIdents. 
18 At Southwest Washington Medical 
19 Centers, all our residencies that rotated through 
20 the emergency room that I taught were family 
21 practice residents. Same as the board 
22 certIfication for Dr. Newman. 
23 And then now at Providence, our 
24 residency program, we have Internal medldne 
25 residents, surgery residents, but the only ones 
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1 that rotate through my clinics are family practice 
2 residents. And so I teach for those. 
3 r have lectured for the national 
4 organization for emergency physidansi it's called 
5 ACEP, American College of Emergency Physicians. I 
6 have lectured nationally to the entire group for 
7 the United States several times. I have lectured 
8 on a regular basis for the Oregon ACEP meeting, 
9 and which many Idaho phYSicians and nurses come 
10 to, and I fecture to them, because it's a ski 
11 seminar. We lecture [n the morning and we ski in 
12 the afternoon. One of those good kind of 
13 seminars. And I've done that several times over 
14 the last 15 to 20 years. 
15 I've lectured for the Washington ACEP 
16 organization, which is the equivalent to a 
17 regional ACEP. And at those seminars also was 
18 many Montana and Idaho and Alaska physicians and 
19 nurses in emergency medicine. 
20 I've held other teaching positions, but 
21 those are the primary ones that I've held. 
22 Q. Have you been honored In the past, and 
23 In the recent time, for your efforts in emergency 
24 medicine? 
25 A. Well, my first honor was the 
12 
1 opportunity to go to medical school and choose the 
2 profession, and to excel at what I did and 
3 graduate with high honors. Over the years, 
4 I've - my residents have elected me with the 
5 Golden Apple, which is a teaching honor for the 
6 residents for their best instructors of different 
7 specialtres. 
8 Most recently, I was honored by my 
9 university as the outstanding alumni from the 
10 University of Tennessee, which r -- that was four 
11 years ago. And then three years ago and this past 
12 year, I was nominated by the University of 
13 Tennessee Medical School as outstanding alumni, 
14 which was a tremendous honor at the banquet in 
15 MemphiS, Tennessee this past year. 
16 I was honored because I happened to be 
17 dose to ground zero, and I was at 9/11. [was in 
18 New York City to help with the disaster. And I 
19 received a fireman's pin from the New York City 
20 firemen, and I received a protective angel from 
21 the Red Cross, which is a pin that they give to 
22 honor those who help. 
23 I've helped -- I was recognized and 
24 helped In Katrina, that I volunteered to help in 
25 New Orleans. And in 1978, on December 28th, a 
3 of 99 sheets 
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1 United Airlines ran out of gas and crashed In the 1 Hager & carlsen. Today it's known as Miller Nash. 
2 middle of the city of Portland. I was chairman of 2 And we were In the U.S. Bank Tower, which is known 
3 the disaster committee for the city of Portland, 3 as "Big Pink" in Portland. It's the tallest 
4 and I was the first doctor at the scene of this 4 building in Portland. And I had a practice with 
5 crash. 5 Milfer Nash. 130 lawyers. My first two years I 
6 186 of the 194 passengers survived, and 6 did pretty much exclusively asbestos litigation, 
7 I had all 186 of those that survived the impact of 7 defending asbestos companies. BIC lighters, 
8 the crash in an emergency room In 59 minutes. And 8 exploding lighter cases, Dalkon Shield IUD cases. 
9 the FFA honored me with an outstanding effort for 9 We represented five major airlines, and 
10 trlaglng and disaster protocol. 10 I did some airline defense. And I have a 
11 Those are probably ~~ I won for the 11 connection to BOise, because I also represented 
12 American College of Legal Medicine, I won an 12 Albertsons and defended them in their slip and 
13 award, I won the Jefferson Award as outstanding 13 fall cases. People would come into their stores 
14 physician for community work representIng the 14 and they'd slip and fall, and they'd sue 
15 values of the college. Those are probably the 15 Albertsons, and we defended those cases. 
16 highlights of my honors. 16 After about two years, my practice In 
17 Q. And during your career, you also 17 law had pretty much evolved in the direction that 
18 obtained and found time to obtain a law degree, I 18 I had originally planned, and I had my own 
19 understand, and you practiced law primarily in the 19 clients. The majority of my clIents, about 80 
20 area of representing hospitals and physiCians in 20 percent of my clients, were doctors. And we 
21 cases of this type. And so If you would take a 21 represented three hospitals, Ironically in the 
22 moment and review that part of your past with the 22 Providence system that I currently worl< for. And 
23 jUry, If you WOUld. 23 when I was elected president of the Oregon 
24 A. I had a few extra hours when I wasn't 24 association of hospital attorneys, I unfortunately 
25 practidng neuro during the day and ER trauma at 25 had to do a lot of hospital law, which I did not 
14 16 
1 night. The dean of the law school, who was a 1 enjoy. But I dId it. 
2 neighbor of mine, convinced me that there was a 2 I practiced law until I retired last 
3 night law school at Lewis & Clark in Portland, 3 year, representing doctors and hospitals in the 
4 Northwestern, and that the wave of the future 4 majority of my cases as a lawyer. r am now 
5 was •• in medicine was to .- was going to be a lot 5 retired as a lawyer, and I'm only practicing 
6 of medical/legal involvement. And he was right. 6 medicine at the current time. 
7 My partner, Dr. Nash, a neurosurgeon 7 Q. When you were practicing law, 
8 and I, were spending more times with lawyers, 8 Dr. Blaylock, were you also practicing In the 
9 because most of our cases were workers' camp and 9 emergency room? 
10 car wrecks. And so we were spending a lot oftime 10 A. I had 124-hour weeks. I practlced law 
11 with lawyers In our office. So I decided to go to 11 every day, six days a week. Particularly when 
12 law school at night, 1980. 12 you're in a large law firm, you're busy. And I 
13 [ went to law school for four years. 13 did ER trauma at night. And so I never stopped 
14 It was night school; it was four years. I 14 practiCing medicine. I did close my neuro 
15 graduated in 1964, and I had the privilege of 15 practice in 1984, when I finished law school. 
16 graduating at the top of my class. I was number 16 Q. Getting back to this case now, doctor, 
17 three in my law class. And my class, both the day 17 if you will, we have asked you to review all of 
18 class and the night class, elected me to be their 18 the records and a number of things we'll go 
19 commencement speaker for graduation. And I took 19 through here in a bit. And you have formed 
20 that as _. to be a tremendous honor. Senator 20 opinions that you hold relative to whether 
21 Packwood at the time and I gave the commencement 21 Dr. Newman met the standard of medical care 
22 address. 22 practiced and related to whether Dr. Coonrod met 
23 I joined the second largest, the 23 the standard of medical care practiced. 
24 oldest, and the most prestIgious law firm in 24 But before we get there, would you 
25 Portland, Oregon. It's called Miller Nash WIener 25 address for the jury kind of what your prior 
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1 experience as an emergency room physician has been 
2 with some of the Issues that we're going to be 
3 dealing with in this case. 
4 A. Well, pulmonary embolus has been 
5 around"~ I started medical school in 1968. 
6 Martin Luther king was killed the week I started 
7 medical school In Memphis, Tennessee. And us med 
8 students who had never seen blood, hadn't been to 
9 class yet, had to take over taking care of 
10 patIents at the John Gaston Hospital in Memphis, 
11 due to the strike, and due to the assassination of 
12 Dr. King. 
13 Pulmonary embolus, my first contact and 
14 my first exposure to blood clots causing people to 
15 have clinical problems and morbidity and some 
16 mortality started In 1968. The diagnosIs of the 
17 clinical signs and symptoms and how blood clots 
18 form and how they affect the body, has not 
19 changed. That's been pretty much the same for my 
20 40 -- almost 40 years in medicine. 
21 The way we diagnose pulmonary emboli --
22 and I'm gOing to explain and draw the difference 
23 between a pulmonary emboli and showers and a 
24 pulmonary embolus and a saddle embolus so that you 
25 understand are three different beasts. 
18 
1 They're not the same. 
2 The way we diagnosis pulmonary embolus 
3 has evolved through the years. We used to make 
4 the diagnosiS because we didn't have CAT scans. 
5 My residents can't believe there was ever a period 
6 of time; they think I'm -- even a caveman can do 
7 it without a CAT scan. 
S So today we have simple tests, like a 
9 D-dlmer, which I'll explain what that is, and we 
10 have a CAT scan, which is a wonderful test to make 
11 the diagnosis quickly. And we have a VQ scan, 
12 which is another alternative way that we used to 
13 use, that we use less today, but stili effective. 
14 And then we'll talk about the fourth 
15 way we can confirm and diagnosis the severity and 
16 the Impact of a pulmonary embolus, Is to do a CT 
11 angiogram. And that's the test today. That's 
18 never changed In the last 20 years. Those have 
19 been around for at least the last 15 to 20 years. 
20 And that's the way we make the diagnosis today. 
21 But we do not abandon -- we do not, and never 
22 have, abandoned our old methods of diagnosing 
23 pulmonary embolus. The history is stili the most 
24 important. Always will, always has. 
25 told as a medical 
Page 
1 student -- and this is important, because It 
2 relates to this case -- Dr. Nichopoulos was my 
3 doctor that taught me physical diagnosis. 
19 
4 Dr. Nlchopoulos was the doctor for ElVis Presley, 
5 Jerry Lee Lewis, BJ Thomas, Nell Diamond. He was 
6 the doctor to the stars in Memphis, Tennessee. 
1 But he happened to be my professor of clinical 
8 diagnosis. And he said Paul, you should be able 
9 to make a working diagnosis of what's wrong with 
10 the patient 92 percent of the time after you've 
11 done your history. 92 percent. 
12 After you've done your physical exam, 
13 you should be able to make the diagnOSiS, working. 
14 diagnosis of what's wrong with your patient, 
15 95 percent of the time. Then, after you do your 
16 lab work and your X-rays and your test, you should 
17 be able to make that correct diagnosis 99 percent 
18 ofthe time. He told me that In 1970. And today 
19 that Is stlll true. 
20 The majority of the time before I've 
21 done any tests and before I've laid a hand on my 
22 patient, I know more likely than not, after 37 
23 years of practice, and I lost count at 158,000 
24 patients I've seen, but I've seen a lot, you 
25 should be able to make the from a 
1 clinical exam. 
2 That's never changed. And in this 
3 case, the tests that are available, the clinical 
4 diagnOSis of the signs and symptoms, were all 
5 available at the hospital and at the community 
6 where this lady presented for medIcal care. 
7 Q. Have you lectured over the years to 
20 
8 doctors in emergency medicine and other specIalty 
9 areas of medldne about the diagnosis of a 
10 pulmonary embolus? 
11 A. Yes. I've lectured to - this year 
12 will be my 92nd cruJse on cruise ships where I do 
13 seminars for Stony Brook Medical School. And over 
14 that period of time, I've probably lectured to 
15 thousands of doctors. And I lecture to reSidents, 
16 and we talk about -- we talk about pulmonary 
17 embolus almost every lecture I give at some point 
18 in time in a seminar. 
19 And the reason being, there are a few 
20 things that we're taught In medical school where 
21 if you think of it, you've got to rule it out. 
22 Meningitis is the most obvious that comes to mind. 
23 We're taught that if you think a child has 
24 meningitis, you've got to do the spinal tap. Why? 
25 Because if miss the diagnosis, the 
5 
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1 consequences are severe. Either permanent 
2 neurological impairment or death is certain. 
3 Another one of those is pulmonary 
4 embolus. If you think of pulmonary embolus, 
5 you've got to rule it out. Becatlse the 
6 consequences of showers of small emboli, whIch are 
7 treatable, evolving into bigger clots, which may 
8 result in a stroke, or if the dot gets big enough 
9 and It goes untreated, It will become so large 
10 that it will wedge into the lung at the 
11 blfurcation of where the right and left bronchus 
12 comes off the trachea, and you get what's called a 
13 saddle embolus, whIch is very high morbIdity. And 
14 that's what happened in this case. 
15 Q. Doctor, If you would, I'm just going to 
16 dIgress for a moment, and we wlll simply put up a 
17 diagram of ~- an anatomical dIagram of the heart 
18 and lungs and the right and left pulmonary 
19 arteries. If you would, just very quickly explaIn 
20 to the jury the concept of a saddle pulmonary 
21 embolus, which is what the jury has heard 
22 Mrs. Aguilar died from. 
23 THE WITNESS: Your Honor, may I draw 
24 somethIng on an easel before I -- to kind of -- as 
25 a to getting Into the lung part? 
22 
1 THE COURT: That's up -- this is your 
2 witness. What do you want? 
3 Q. BY MR. COMSTOCK: Feel free. Go right 
4 ahead. 
5 ~ Is that -- may I do that? 
6 I thInk it's important that before we 
7 get -- all this shows Is the lung and the heart 
8 and the chest. And pulmonary emboli come from the 
9 velnous system, not the arterial system. So if 
10 you have -- and I'm going to do my best to do mv 
11 stickman draw here. This beIng the naval, this 
12 being the lungs, this being the heart over here 
13 (indicating). So this is the left side. 
14 The majority of deep veIn thromboses, 
15 which Is a blood clot in your leg. For those of 
16 you that are old enough, this Is known as Tricky 
17. Dick disease, because President Nixon had 
18 thrombophlebitis recurrently in his leg, and he 
19 was at risk for a pulmonary embolus, and they were 
20 treating him with blood thinners to prevent that. 
21 The majority of blood dots that go on 
22 to break off and form emboli -- that's what an 
23 embolus Is; it's a blood dot that breaks off --
24 depending on the size of the clot depends on how 
25 and 
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what their signs and symptoms are. 
The two most common areas are located 
in the heart and are located in the pelvis. The 
dots that are located In the heart, when they 
break off, as a rule, it's an arterial embolUS, 
and they go up the carotids, and people stroke. 
That's not what happened here. 
MR. TOLMAN: Your Honor, I hate to 
interrupt, but we have a question, and now we have 
a dialogue, and it makes it extremely difficult 
with a narrative answer to be able to object on 
subjects of hearsay or non-responsive, because 
It's a narrative response. 
THE COURT: Any reply on the Issue of 
objecting to the narrative nature, or the extended 
narratIve nature of this? 
MR. COMSTOCK: The question Is please 
explaIn the cOncept of pUlmonary -- saddle 
pulmonary embolus, and I think that's what the 
doctor Is doing. 
THE COURT: Do you have an objection at this 
point? 
MR. TOLMAN: Yes, your Honor. 
THE COURT: Is It one you can make on the 
record, or do have to the bench with 
it? 
MR. TOLMAN: Oh, I can make it on the 
record. 
THE COURT: Okay. Go ahead. 
24 
MR. TOLMAN: My objection Is to the 
nonresponslveness of the witness's answers and the 
nature of the response in a narrative, in which 
there Is a whole plethora of Issues covered. And 
It makes It difficult to object. And my objection 
Is to the nature of the answers being in the 
narrative form. 
THE COURT: All right. 
THE WITNESS: I'll try to stick to the 
anatomy, your Honor. 
THE COURT: Okay. Go ahead. We'll see. 
And then feel free to object agaIn if It gets --
let me just make a note for the record. ObvIously 
there's going to have to be some -- in terms of 
answering the questions, an explanation made In 
terms of provIding information to the jury. And 
It can be overly narrative in nature or expound 
into other areas. 
So I'll just ask you to continue to 
focus on the nature of his question, and then 
answer that. And as said, focus on the 
60t 
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1 anatomy. You may proceed. Thank you. 
2 THE WITNESS: Yes. Thank you, your Honor. 
3 The other most common place for the 
4 development of a clot that's going to result in a 
5 pulmonary emboli or a saddle embolus is in the 
6 pelvis, particularly in women. And that's almost 
7 where 85, 90 percent of all clots come from that 
8 result in being thrown to the lung. 
9 So what I'm going to draw here is an 
10 alarm clock, and that's the location of the clot. 
11 And I draw it in the form of an alarm clock, 
12 because it's like -- when you've got a clot in the 
13 pelvis, it's like a ticking time bomb. Is that If 
14 It's not diagnosed and it's not treated, bits and 
15 pieces of this clot Is going to break off and go 
16 to the lung. 
So you've got pulmonary emboli that are 
called showers of PE, and they're real small. And 
depending on how small and how frequent, they'll 
20 break off and they'll cause signs and symptomsl 
17 
18 
19 
21 which we'll get Into later. 
22 
23 
As they get bigger or more frequent, 
they will cause more clinical problems to a 
24 patient that will change. For example, you'll go 
25 from a normal to an abnormal or 
26 
1 Irke that, because the burden on the lung is gOing 
2 to change. 
3 Eventually, if untreated, you're going 
4 to get the big clot. Let me say one more thing 
5 about showers of emboli in medicine. They come 
6 and go. They're not continuous. You could be 
7 symptomatic one day, and you -- and nothing breaks 
8 off for a few days, and you have no more new 
9 symptoms. And because it's so small, the body 
10 will absorb them, the body will treat them, break 
11 them down, and you'll get better. 
12 And then more dot will break off, and 
13 the patient feels short of breath or whatever, I 
14 won't go Into the symptoms, and they go see the 
15 doctor. "I'm sick again." 
16 THE COURT: Okay. NOW, let me ask a 
17 question. Is this answering your question about 
18 explaining the concept of saddle pulmonary --
19 THE WITNESS: Yes. Yes, Sir, it is. 
20 Because--
21 THE COURT: My question was to counsel. 
22 THE WITNESS: Oh. 
23 MR. COMSTOCK: It Is, your Honor, In the 
24 sense that we have both saddle pulmonary embolus 
25 as the cause of death, and also In this case the 
25 to 28 of 261 
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1 concept of showers of emboli. 
2 THE COURT: Your question was the concept of 
3 saddle pulmonary embolus? 
4 THE WITNESS: Yes, sir. 
5 THE COURT: Okay. Go ahead. 
6 THE WITNESS: And so eventually, unlike 
7 showers of pulmonary embOli, if you break off a 
8 clot from this alarm clock down here, it's the big 
9 one. As an emergency room physician, you hope you 
10 get this opportunity to make a difference. 
11 Because once they come into the emergency room 
12 like this lady did -- sorryi didn't mean to say 
13 that, but she did at the end. She had a saddle 
14 embolus. 
15 And a saddle embolus, on the diagram 
16 that's on the screen, is when the blood clot comes 
17 from the velnous side. That's blue. This Is the 
18 red side. That's arterial. This is medical 
19 school 101 for you here today. I'm trying to keep 
20 It as simple as I can, because I know this Is very 
21 complex. 
22 But when the embolus comes up and It 
23 goes into the pulmonary artery system -- I mean 
24 pulmonary velnous system, on the right side of the 
25 heart, and it's so that where the trachea --
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1 which you can't see here, but this is the trachea 
2 coming down here -- it breaks off Into the right 
3 main stem bronchus and the left main stem 
4 bronchus. This embolus sits right in that fork, 
5 and It blocks not only the blood flow, but It 
6 blocks the ability for a person to oxygenate, and 
7 therefore they die. 
8 And that's the difference between a 
9 saddle embolus and a showers of pulmonary embolus. 
10 When a saddle embolus occurs, it's catastrophic. 
11 Usually there's a warning for a saddle embolus. 
12 Showers of pulmonary embolus are tranSitory, 
13 episodic. They come, they go, they happen, they 
14 don't. It can happen over a period of time. 
15 Q. BY MR. COMSTOCK: Dr. Blaylock, you 
16 have reviewed all of the medical records in this 
17 case, have you not? 
18 A. I've reviewed a ton. I think this Is 
19 the heaviest -- yes, I reviewed all the 
20 depositions. I reviewed all the medical records 
21 in this case. 
22 Q. And between April 23 of 2003 and the 
23 day Marla Aguilar died on June 4th, the medical 
24 records reveal at various times chest pain and 
25 shortness of breath? 
sheets 
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A. Among other signs and symptoms, that's 
2 correct. 
3 Q. But just taking chest pain and 
4 shortness of breath, how does a doctor go about, 
5 regardless of hIs spedalty, the approach to the 
6 chest paIn, shortness of breath problem? 
7 A. Well, regardless of .- any primary care 
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1 you would understand, not befng in medicine, would 
2 be if I said I'm thinking of a president of the 
3 United States. Can you tell me who it is? And 
4 the answer would be not likely. 
5 And if I said he rides a horse, that's 
6 a due, but I still can't make the diagnosis. If 
7 I said he owns a ranch, there are lots of 
8 doctor, whether we're family practice, internal 8 presidents that ride a horse and have owned a 
9 medicine, urgent care, immediate care, emergency 9 ranch. So you still probably wouldn't be able to 
10 physician, even pediatricians -- it's rare, but it 10 guess or make the diagnosis. 
11 happens -- any primary care doctor would look at 11 If I said he was -- he had wooden 
12 somebody who has only two symptoms: Chest pain 12 teeth, a lot of people probably would get him 
'13 and shortness of breath. 13 right. But not everybody. But that's another 
14 You don't have to go to medIcal school 14 due. And then if I said he wore a powdered wig, 
15 to know that most likely, we've aU watched enough 15 most people would get the right preSident. But 
16 TV and ER and other thIngs on television, to know 16 that's a red flag. That's the difference between 
17 that it's probably either heart or it's probably 
18 lung. And our approach would be to rule out the 
19 most serious and the most life threatening things 
20 first. And we don't do them one at a time. We do 
21 them congruously. 
22 So a typical workup for just those two 
23 symptoms alone in an emergency room setting, or In 
24 an office setting, or In an urgent care setting, 
25 which is essentially the same as an office 
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1 setting -- because we're not on a campus, we're 
2 not In a hospltali we have to rely on sending 
3 tests out our ordering tests out -- you do an EKG, 
4 and you would do a chest X-ray, and you would draw 
5 some labs. 
6 And with chest pain and shortness of 
7 breath, you would probably draw cardiac enzymes, 
8 which Dr. Newman talked about, troponln. We would 
9 probably also do a CK-MB. Two sets of cardiac 
10 enzymes. I would do a D-dlmer. And I want to 
11 explain what a D-dimer is, because that's the most 
12 Important test In this whole case, as to what that 
13 is. And we'd do a CSC, and we would do what's 
14 called a metabolic profile. It just checks your 
15 electrolytes and your potassium and your bicarb 
16 and your kidney function test. 
17 That -- and then you would hook them up 
18 to a monitor to watch them for an arrhythmia, to 
19 see if one develops, whIch was done In thIs case 
20 two days before Dr. Coonrod first saw her. It's 
21 called a Holter monitor, to see if she had an 
22 arrhythmia. And that's where you start. . 
23 But you're thinking - I try to think 
24 of an analogy of how a doctor approaches a 
25 And so the I came with that 
17 a clue and a red flag. And then the final one, if 
18 r said he's the father of our country, then most 
19 everybody would guess which president I was 
20 talking about. 
21 And so that's kind of -- it's an 
22 analogy of how doctors approach a medical 
23 diagnosis. It's a syndrome. We don't rely on 
24 what they tell us happened today, or what they --
25 what We look at the whole 
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1 picture. And we look for what tests have already 
2 been done. We look at What are their signs and 
3 what are their symptoms. 
4 NOW, symptoms, I need to define sign 
5 and symptom. 
6 THE COURT: Let me pause a moment. The 
7 question was how does a doctor go about, 
8 regardless of spedalty, the approach to chest 
9 pain, shortness of breath, and -- and shortness of 
10 breath. So what I'm concerned about is the 
11 objection that it becomes too narrative. 
12 So you're going to need to ask some 
13 questions to make sure we're staying on track. We 
14 mayor may not be. But for obvious reasons, we're 
15 getting Into some other areas that I think are 
16 beyond the nature of your question. So go ahead. 
17 If you want him to get into this, ask a question. 
18 Q. BY MR. COMSTOCK: Does the approach 
19 that you've described, the workup for a patient 
20 with chest pain and shortness of breath, change or 
21 differ any between family practice doctors and 
22 emergency medidne doctors? 
23 A. No. The same. The diagnosis of PE or 
24 any other medical conditIon is the same. 
25 MR. TOLMAN: I'm to object, your 
.- .. _ ..- ---.----- -. _._---
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1 Honor, lack of foundation, and move to strike. 
2 MR. DANCE: Join. 
3 THE COURT: All right. I'll sustain the 
4 objection on the foundation basis. Strike it. I 
5 imagine you're 'going to continue to focus on thiS, 
6 but you need to lay some foundation. 
7 MR. COMSTOCK: Happy to, your Honor. 
8 Q. BY MR. COMSTOCK: Dr. Blaylock, you 
9 have already described to the jury that as part of 
10 your teaching capacity that you teach family 
11 practlce residents In that setting. Do you teach 
12 family practice residents the concepts of how to 
13 handle the workup for chest pain and shortness of 
14 breath? 
15 A. Yes. 
16 Q. Have you worked with, over your many 
17 years of practice, family practice doctors In 
18 trying to flgure out what's wrong with a patient 
19 who has chest pain and shortness of breath? 
20 A. Currently In my clinic, Tanasbourne 
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1 career in emergency medIcine, have you ventured 
2 into Idaho to teach emergency room physicians from 
3 the state of Idaho? 
4 A. I have not lectured in Idaho once, but 
5 I have lectured to Idaho nurses and doctors 
6 numerous times at various places of regional and 
7 national meetings. 
8 Q. And have you, over the years, been 
9 asked to look at cases of this type from the state 
10 of Idaho which called upon you to study the 
11 standard of medical care practice for emergency 
12 room physicians In the state of Idaho? 
13 A. I have done ffve things to determine 
14 the standard of care in Idaho. The fIrst thing I ' 
15 did was look at the statute, because the statute 
16 in every state determines what the standard of 
17 care Is. It's essentially the same statute as in 
18 Washington and Oregon where I practice. 
19 The second thing I did is I've spoken 
20 with five -- I believe It's five -- local 
21 Immediate Care, I have five board certified family 21 physicians. I spoke with Dr. Brown, I spoke with 
22 practitioners as my partners. I have two board 22 Dr. -- I believe it was Dr. Brumwell, Bramwell, 
23 certified ER doctors as my partners. And I have 23 from Meridian. r spoke with Dr. Lapine) -- I 
24 three board certified internists as my partners 24 don't know how to pronounce it. 
25 that work in the the care 25 Q. Dr. 
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1 clinic. 
2 The workup of chest pain and shortness 
3 of breath by all 11 of my doctors is the same, 
4 regardless of our board certification. I have 
5 practiced with family practitioners for 36 years, 
6 in one capacity or another: Referralsr referrals 
7 to me, referrals to them. I'm famIliar with how a 
8 family practitioner, primary care doctor, or a 
9 general practitioner, whatever you want to label 
10 the term, works up a medical condition, yes. 
11 Q. And Dr. Blaylock, after you had --
12 after you've revIewed the -- all of the medical 
13 records that we've alf stipulated into evidence in 
14 this case, in part of developing your 
15 understanding of the issues of this case, you read 
16 through all the depositions, did you not, of the 
17 individuals involved in the case? 
18 A. I did, twice. 
19 Q. And also, there are things called 
20 disclosures, where each side has to file a written 
21 disclosure of what a given expert mayor not say 
22 in this case. You've read through and studied all 
23 of those? 
24 A. At least twice, yes. 
25 Q. And in 
page 
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1 A. Dr. Laplnel from the Boise area. I 
2 spoke with Dr. Roach. I believe he is from the 
3 Caldwell area - let me ffnd my notes. And I 
4 spoke with Dr. Blahd, B-I-a~h~d, ER doctor who 
5 practiced with Dr. Newman apparently at West 
6 Valley ER. And then I spoke with Dr. Carl Melina, 
7 who Is one of my new hire doctors that I just 
8 hired In January of this year from Moscow, who 
9 practiced with -- at the time that Dr. Coonrod was 
10 doing some medical practice in Moscow. 
11 So I have spoken with, just for this 
12 case alone, five local physldans regarding the 
13 standard of care. Of course the standard of care 
14 also you can glean from the deposition testimony 
15 ofthe various doctors involved in this case, 
16 because of what they said theIr availability was, 
17 and how they would go about diagnosing and 
18 treating, and what tests they would use. And they 
19 were all available in this case. 
20 So It's a compifatlon of several 
21 sources that I am aware of what the standard of 
22 care Is in this case. 
23 Q. And in the process of doing that, of 
24 doing that chore, that task, Dr. Blaylock, you did 
25 visit with Dr. 
3806 
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1 physicfan in caldwell; Isnlt that correct? 
2 A. That's correct. 
3 Q. And in that process, you dIscussed with 
4 hIm whether or not there are any differences 
5 between the standard of care for family practice 
6 In Caldwell versus Nampa, Idaho? 
7 A. Every doctor I spoke with, all five of 
8 these, said the standard of care of how you would 
9 diagnose, what tests you would use, what tests 
10 were available, and how you would treat it, for II 
11 pulmonary embolus or showers of pulmonary emboli, 
12 are all the same, regardless of specialty 
13 regarding emergency physicians, internists, family 
14 practitioners, urgent care doctors, and any 
15 primary care doctor. 
16 Q. And you alsQ looked at the dIsclosures, 
17 and one of the disclosures by Dr. Coonrod Included 
18 a Dr. Hlavinka; Is that correct? 
19 A. That's correct. 
20 Q. A family practice doctor who said In 
21 his disclosure there's no difference between the· 
22 practice of family practice medIcine between Nampa 
23 and Caldwell? 
24 A. That's what I - that's what I 
25 understood he said. 
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1 Q. And when you were visiting with these 
2 doctors, were you focusing on the time frame of --
3 A. 2003. 
4 Q. -- June and May of 2003 and April? 
5 A. No. I was focusing on April, May, and 
6 June of 2003. 
7 Q. And so havIng done all of that, and 
8 having applied your own personal knowledge of 
9 medical practice in the area of emergency room 
10 medIcine, and family practice medIcine, for that 
11 matter, did you determine whether there were any 
12 differences between the practice here In Idaho In . 
13 Nampa and caldwell from where you have practiced 
14 in the past? 
15 A. No. There's no difference. There's no 
16 difference In this community -- the doctors in 
17 this community practIce the same standard of care 
18 as would be practiced in Boise or would be 
19 practiced in Portland, Oregon. 
20 Q. And having done all of that, doctor, I 
21 now want to ask you the question, does the workup 
22 for chest pain and pulmonary embolus differ any 
23 between family practice physicians and emergency 
24 
25 
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difference is that if we 
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1 were to order a test like a D-dimer, which at some 
2 point we need to explain what that is, but if we 
3 order a test like a D-dimer from an office 
4 setting, or from an urgent care setting, like 
5 where I practice now, I have to send it out to the 
6 hospital lab. And that would·take me an hour and 
7 a half to two hours to get back. Whereas in an 
8 emergency room settIng, a D-dlmer I would get back 
9 in 45 minutes to an hour. 
10 CAT scan, the same. If I wanted to 
11 order a CAT scan of the chest, in the emergency 
12 room setting, unless we're having a really busy 
13 night with lots of gang violence and the CAT scan 
14 is backed up like the Atlanta Airport:, you should 
15 be able to get a CAT scan within an hour in the 
16 emergency room. 
17 Whereas as an outpatient, you would 
18 write an order, call over to -- you could either 
19 call the hospital or their private CAT scan 
20 centers all -- in communities, and you'd order a 
21 CAT scan, and It can be scheduled and be done on 
22 the same day. But you may not get it quite as 
23 quick as you would in an ER. Other than that, all 
24 the tests are the same. 
25 Q. Based on your review of the 
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1 [n Nampa and In Caldwell, Idaho, in 2003, were 
2 those tests available to the physIcians ·that we're 
3 going to be talking about here in this case, , 
4 Dr. Coonrod and Dr. Newman? 
5 A. Every test that I discussed with all 
6 f"lVe of these doctors, and obviously from the 
7 depositions and obviously from the discussions by 
8 the various phYSicians that were treatIng 
9 physicians in this case, every one of those tests 
10 were available. The D-dlmer was available, the 
11 CAT scan was available, the VQ scan was aVailable 
12 if you wanted to use that In lieu of a CAT scan, 
13 and a CT angiogram was available. And the 
14 treatment modalities for showers of pulmonary 
15 embolus were all available as well. 
16 Q. Would it help you to diagram the 
17 availability of the tests for the jury, or do you 
18 think you've introduced them sufflclentfy? 
19 A. No. I'd like to explain what these 
20 tests are. 
21 Q. Okay. If you WOUld, please. 
22 THE WITNESS: May I, your Honor? 
23 THE COURT: Yes, you may. 
24 MR. TOLMAN: Your Honor, could we have it in 
25 a non-narrative format, perhaps? 
3807 '_ .. _--------------
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1 THE COURT: Well, for example, he's going to 1 this was not available in my first half of my 
2 explain these tests. Would you then bring -- 2 career. But today, and for 25 years I guess now, 
3 mention each test you want him to explain, and 3 or more, you just do a simple CT chest. And it 
4 have him do that? There's going to be some mixing 4 will show a probability of more likely than not a 
5 here of narrative and que$tlon and answer. He 5 person Is having showers of pulmonary emboli. 
6 needs to-- 6 Okay. 
7 Q. BY MR. COMSTOCK: Which test, doctor, 7 How long does that take? It takes 
8 would you like to start with first, the D-dimer? 8 about an hour in the ER. To be generous, you 
9 A. Yes, sfr. I think the D-dlmer would be 9 usually can do -- as an outpatient, we usually can 
10 a good one to start with. 10 get one scheduled same day. So might get it in an 
11 Q. Very well. Let's start with that. 11 hour, you might get it in a few hours. But it's 
12 Would you please explain that and diagram that, if 12 generally available. There's no difference in 
13 that's helpful to your explanation. 13 sending a patient to the hospital for an 
14 A. The D-dimer test we've had for probably 14 outpatient CT scan as it is If you order a CT scan 
15 the last 15 or 20 years. The first half of my 15 ~om the emergency room. Emergency room's going 
16 medical career, we didn't have this test, and so 16 to get priority. That's the only difference. 
17 It was not something that we could use. It has 17 What does that cost? I really don't 
18 become the primary screening test for showers of 18 know. But I think It's about somewhere between 
19 PE for emergency room physicians and primary care 19 $300 and $500. 
20 doctors. And the reason being we can usually get 20 MR. TOLMAN: Your Honor, I'm going to 
21 It back in about 45 minutes to an hour. And It 21 object. If he doesn't know, he doesn't know. 
22 costs about $70. And that can vary $25 either 22 THE COURT: Okay. And I'm also -- I'm 
23 way, depending on the community. And it's a blood 23 sustaining the objection. Also, although you 
24 test. It's just a simple stick. So when you draw 24 didn't specifically say this Is going beyond the 
25 any lab tests, you just draw the D-dlmer. And so 25 narrative, this Is explaining the nature of the 
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1 It's a simple blood test. 1 test. The other aspects, costs and that, weren't 
2 Without getting too complex, ill D-dlmer 2 really In the question. So let's move on to 
3 Is a breakdown of -- it's called fibrin. You 3 another question from counsel. 
4 don't need to remember all this, but it's a 4 Q. BY MR. COMSTOCK: Have you completed 
5 breakdown of fibrin particles from when a clot is 5 the explanation of the CT angiogram? 
6 forming somewhere In the body. So if we've got a 6 A. Yes. The CT angiogram Is the test that 
7 big old clot down here In the pelViS, particularly 7 is the first form of confirmatory test for aPE. 
a in women, where It's more common for whatever 8 Q. Where do you go from there? 
9 reason -- and we'll talk about risk factors later. 9 A. In some ERs, they stili use what's 
10 When a clot breaks off, as It flows 10 called a VQ scan. And a VQ scan Is where you 
11 through the vascular system, It will break down. 11 inject an iodized contrast into a vein, and you do 
12 It's kind of like a meteorite coming out of the 12 the test. And it also will with show low, medium, 
13 sky, and It breaks off, and the D-dimer detects 13 or high probability of a pulmonary embolus. This 
14 those fibrin clot breakdowns. And a D-dimer Is a 14 isn't used much anymore, but it is available. And 
15 very -- If it's positive, it's very important. 15 my understanding from the deposltfons is that It 
16 Because if it's positive, even If you think it's 16 was available In this community as well. 
17 false positive, for whatever reason, it's 17 The final test, if you have a positive 
18 significant, because you've got to move to the 18 D-dimer, you simply go to the chest. You simply 
19 next step. That means -- should mean in a 19 go to the CT chest. If you have a positive CT 
20 doctor's mind that this test for a pulmonary 20 chest, It depends on how clinIcally unstable or 
21 embolus shower is positive; I need to move to the 21 how clinically ill they are. If they're just 
22 next step. 22 throwing small showers of emboli, you probably 
23 The next step would be a chest cr. And 23 would just go to giving them heparin and thinning 
24 some people call It a spiral CT, or just a chest 24 their blood. 
25 CT. But the CT scans that we have today -- again, 25 If you don't, If they're showing an 
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1 unstable, and they've got clots that are big and 
2 may need Invasive treatment, either injecting an 
3 enzyme that will dissolve a clot or going in and 
4 retrieving a clot surgically, you would then 
5 proceed to what's known as a CT angiogram. 
6 And that's just a simple .~ it's like a 
7 heart cath. You just basically -- you put an IV 
8 in, you run a catheter into the vascular system, 
9 you Inject a contrast at the same time you're 
10 taking a CT of their lungs. And it will not only 
11 show you how many pulmonary emboli, how big they 
12 are, where they are, and are they causing 
13 significant obstruction that needs an 
14 intervention. And while they're doing it, they 
15 also can inject what's called TPA, which is an 
16 enzyme clot busting medication to do that. 
17 The standard Is just to go with the CT 
18 and stop there and evaluate the seriousness before 
19 you go to the next step. Those are the primary 
20 diagnostic tests that are used today. But other 
21 diagnostic tests that are still used are blood 
22 gases -- so this would be one, two, three, four. 
23 Blood gases would be number five, which 
24 would be very helpful In diagnosing showers of PE. 
25 Number six would be EKG changes, which is a test 
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1 of certain t!1lngs that you would specifically look 
2 for. And then finally -- and I'm not prioritizing 
3 thIs In any particular order -- the clinical 
4 presentation of their signs and symptoms. Those 
5 are the tests that you would primarily use. 
6 Q. In this case, Dr. Blaylock, having 
7 studied the medical records, have you concluded 
8 that between the time frame of April 23 and the 
9 time frame when Maria Aguilar died on June 4th, 
10 whether or not she exhibited these warning signs 
11 or red flags of a pulmonary embolus? 
12 A. l have, yes. 
13 MR. TOLMAN: I'm going to object to the 
14 leading nature of the question. The witness can 
15 state what his own conclusions are. 
16 THE COURT: All right. At this point, first 
17 of all, you can resume the stand. I've just gone 
18 by the time for the jury to have a recess on their 
19 schedule they're on. So I'll just pause at this 
20 moment and address this objection before we --
21 with counsel before we return. 
22 I'm going to take the scheduled 
23 lS-minute recess. Ladies and gent/ernen, remember 
24 my admonitions. Don't discuss the case. Don't 
25 attempt to deliberate on it. And avoid the 
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appearance of impropriety. We'll take our 
lS-minute recess at this time. Thank you. 
(Jury excused for a recess.) 
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THE COURT: Go ahead and be seated. Any 
response, Mr. Comstock, while we're still on the 
record, to the --
MR. COMSTOCK: It's a predicate question to 
the follow-up list of signs and symptoms and red 
flags, your Honor. It's not leading the witness. 
It's just "have you made a determination between 
point A and point B as to whether there were red 
flags and warnings ofa pulmonary embolus." The 
answer is yes. And then you go on next. It's not 
a leading question at al/, your Honor. 
THE COURT: Okay. The question was having 
studied the medical records, have you concluded 
that between the time frame of April 23 and the 
time frame of when Maria Aguilar died (;m June 4th, 
whether or not she exhibited the warning signs or 
red flags of pulmonary embolus. 
THE WITNESS: Yes. Oh, I'm sorry. I 
thought you were asking me. 
THE COURT: No. I'm looking at the 
question. 
THE WITNESS: I'm sorry. 
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THE COURT: You know, we're getting into 
issues here where you're going to be able to ask 
the question -- I mean, it's one of those things 
where you're going to be able to get ~he question 
in, obviously. It's technically leading, as 
opposed to sayIng do you have the -- do you have 
knowledge, do you have an opinion of -- on this 
area; yes I do. And then what Is that. 
But let's just -- they're going to come 
back In. I'll let you start with the question 
again. I'm expecting periodiC objections on these 
areas. There's goIng to be -- you're dealing with 
a Significant amount of testimony in front of 
these jurors. You know, there's going to be some 
flexibility in the questions you ask so that the 
jurors will understand the answers. So I'll ret 
you proceed. Just the -- and continue to raise 
objections. You're obviously laying a foundation 
now, correct, for the rest of this. 
I'll just make the ruling. In a 
nutshell, I'll sustain the objection. It Isn't 
far out of line of the question, but it Is 
leading, after I'm looking -- and I'm looking at 
my rough copy of the question. The answer becomes 
suggestive in nature to that. 
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1 isn't -- the way it's framed, it doesn't appear to 
2 be preliminary. 
3 But in any event, we'll come back in 
4 and we'll start up again where you left off. And 
5 you can start backing up with this question area, 
6 because the jurors aren't likely going to remember 
7 what the last question is. We'll recess for 15 
8 minutes. Thank you. 
9 (A recess was taken from 10:39 a.m. to 10:52 a.m.) 
10 THE COURT: Going back on the record. 
11 Counsel, I took the liberty of inquiring during 
12 the recess If -- because I thought counsel over 
13 here, where Mr. Tolman is sitting, could see the 
14 easel. And I just Inquired if he could, and he 
15 said he could not. So clearly this has to be 
16 available for counsel to see. Let's get this 
17 situated where it works. Now, correct, you cannot 
18 see what's on --
19 MR. TOLMAN: I can see the back of it. 
20 MR. DANCE: I cannot see It either, your 
21 Honor, where I'm seated. I could maybe see --
22 THE COURT: All right, fine. I mean, I 
23 don't know. Did you -- just in fairness, when I 
24 said that was okay, I wasn't trying to say that 
25 could do the examination off this thing. I 
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1 just meant they didn't care if I saw it. I'm 
2 assuming you folks did. So we'll just set this 
3 somewhere where it works for evelYone. 
4 MR. COMSTOCK: I'll accept the court's 
5 suggestion. 
S THE COURT: Let's let the bailiff make a 
7 decision here. Okay. Now the jurors can't see 
8 It. 
9 THE BAIliFF: The jurors can see it. We use 
10 this here all the time. 
11 THE COURT: Okay. So here's the drill on 
12 this. You know, the courtroom isn't the best 
13 designed one, I guess. But as long as the -- for 
14 example, If this is turned a little more that 
15 direction, I don't care whether I have a view, as 
16 long as counsel can see and raise any objections. 
17 The jurors typically -- as long as the 
18 jurors are able to -- we have these two In the 
19 front that will be !ooking back at It. And 
20 everyone else is In a position -- and I'll ask 
21 them when they come in. "Ladies and gentlemen, 
22 I've moved this, is that -- can you still see it?" 
23 And if they can and counsel can see it, we're 
24 fine. 
25 
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1 then? 
2 Mr. Fisher, just -- you know, when they 
3 come in, you're going to be able to tell how 
4 they're straining or leaning and adjust it 
5 accordingly. 
6 THE BAIliFF: Right. 
7 THE COURT: Let's brIng them in. Do you 
8 need to go back down and get them? It's going to 
9 be a minute. They're at the end of the hal/way. 
10 (Pause.) 
11 (Jury present.) 
12 THE COURT: Thank you ladies and gentlemen. 
13 I had not realized before, and then I started 
14 checking during the break, that when I approved 
15 the location of the easel, that I had actually cut 
16 off some of the counsel and parties from being 
17 able to see it. So we've moved it over here. 
18 So raIse your hand In this discussion 
19 if you can't, and the bailiff will adjust it so 
20 you can see it. At this point we have this sort 
21 of terraced effect of where the jurors are 
22 sitting. Everyone can see the easel that's being 
23 used; is that correct? 
24 Okay. Thank you. You may proceed with 
25 your examination. 
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1 MR. COMSTOCK: Thank you, your Honor. 
2 Q. BY MR. COMSTOCK: Dr. Blaylock --
3 A. Can I -- I'm missing one of my pieces 
4 of paper that were laying on top, and I was 
5 curious if anybody took my red flags piece of 
6 paper. Oh, I've got it. It was stuck. I'm 
7 sorry. I'm ready. 
8 THE COURT: There's no leprechauns in here. 
9 THE WITNESS: I found it. 
10 THE COURT: You may proceed. 
11 Q. BY MR. COMSTOCK: Dr. Blaylock, before 
12 we took the morning recess, you and I were about 
13 to walk into a factual matter that you have found 
14 significant from your review of the medical 
15 record. In that regard, have you taken the 
16 visitations In the record between April 23 and the 
17 day Marla Aguilar died on June 4th, 2003 each 
18 significant day at a time and summarized the facts 
19 of significance that support the basis of your 
20 opinions? 
21 A. I have. What I did Is I went through, 
22 because as a reviewer of this case, from a 
23 physician's point of view, Mrs. Aguilar is not 
24 here to tell us her side of the story, so I -- all 
25 I had was the medica' record that was written 
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down. 
2 So what I did is I went through each 
3 visit, and I wrote down the signs and the symptoms 
4 of showers of pulmonary emboli for each visit. 
5 And I wrote down the pertinent positives, and I 
6 wrote down the pertinent negatives, because those 
7 negatives would eventually, through time and 
8 through vIsits, became positives. And that's what 
9 I did. 
10 So I went through and I made a summary 
11 in order to make this quicker for each of those 
12 visits. And we were -- and we were at the point 
13 of explaining the difference between a sign and a 
14 symptom. And I can do that when I go through the 
15 records. 
16 Q. With respect to the initial visit In 
17 the medical chart of April 23 of 2003, when 
18 Maria Aguilar was seen by Dr. Leavitt, does the --
19 first of all, the summary that you prepared, have 
20 we put that on a slide so the jury can see the 
21 summary that you prepared from that visit, so that 
22 we can illustrate your tesHmony? 
23 A. We put each visit on a slide, so that I 
24 can go through chronologically from April until 
25 her death on June 4th, of what each visit 
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1 entailed, In terms of her signs and her symptoms 
2 and the testing or the non-testing that was done. 
3 MR. COMSTOCK: With the court's permission, 
4 your Honor, I'd like to illustrate the first slide 
5 and go into the testimony of the pertinent 
6 findings factually from that Initial visit. 
7 THE COURT: Okay. NOW, Is that marked as an 
8 exhibit already? 
9 MR. COMSTOCK: No, It 15 not. It's to 
10 illustrate the testimony, your Honor. 
11 MR. TOLMAN: And, your Honor, it would 
12 clearly fall within part of the disclosure 
13 requirements, and I've never seen such a summary 
14 for any date. 
15 MR. DANCE: Neither have 1. 
16 MR. COMSTOCK: Your Honor, under Rule 1006 
17 of the Rules of Evidence, when we have voluminous 
18 materials, summarIes are admissible. And I'm not 
19 even intending to put this, your Honor, in the 
20 recordl other than to illustrate the testimony to 
21 speed matters along. 
22 THE COURT: Ail right. Now, is this going 
23 to be any different than if he approached the 
24 easel and wrote this down? 
25 MR. COMSTOCK: No dIfferent Whatsoever, your 
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1 Honor. If we have to do it the old fashioned way, 
2 I would simply have him take the easel and write 
3 each one of them down. 
4 THE COURT: Ail right. I'll permit -~ let's 
5 start with the first one. I'm going to permit you 
6 to proceed, and then we'll see. Understanding 
7 that what you're about to see, ladles and 
8 gentlemen, is -- there are certain things done to 
9 illustrate the nature of the testimony, or to 
10 summarize voluminous information. It's done to 
11 help you keep it in context. It's not separate 
12 evidence by itself. It's only In connectIon to 
13 what the person is saying from the witness stand. 
14 The evidence Is In before you. Go ahead. You can 
15 proceed. 
16 Q. BY MR. COMSTOCK: With respect, 
17 Dr. Blaylock, to your examination of the records 
18 from April 23 of 2003, what are the pertinent 
19 findings that you have placed on your summary that 
20 you would like to discuss that help support the 
21 basis for your opinion that we're going to get to 
22 eventually? 
23 A. What I've done is I've gone through, 
24 and every one of these signs and symptoms that 
25 I've listed came out of the medical record for 
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1 that particular date. Either by history or by 
2 physical exam or by a test. Let me define a sign 
3 and a symptom first, because I think It's 
4 important to recognize the difference. 
5 A symptom is a subjective, and that Is 
6 either something that a patient tells the doctor, 
7 or the patient complains of, or someone else tells 
8 the doctor. It could be a daughter, It could be a 
9 paramedic, it could be a witness, whatever. 
10 A symptom is subjective. It's -- as a 
11 doctor, I can't tell you you don't have a symptom. 
12 If you say, "r got chest pain," I can't say, "No, 
13 you don't." So a symptom Is something that is 
14 expressed In a subjective manner. 
15 A Sign is something that is physical 
16 that either is picked up on physical exam, or it's 
17 a test, or it can be an X~ray, or it can be an 
18 EKG, or it can be a blood test. Or it can be a 
19 physical finding. 
20 So if somebody says, "I have chest 
21 pain, n that's a symptom. If the doctor listens to 
22 their heart and he hears a murmur, that's a sign. 
23 Okay? So having said that, on 4-23-03, which was 
24 taken from the Primary Health office, which is 
25 Dr. Coonrod's office, where he practiced at this 
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1 time, Dr. Leavitt had seen the patient on that 
2 day, and had w_ the patient was complaining of 
3 chest tightness. The patient was complaining of 
4 palpltatlons. I'm going to go through -- as I go 
5 through some of the symptoms, I'm going to explain 
6 what some of these are. 
7 PalpItation's where you feel like your 
8 heart's racing. It's where you feel like my pulse 
9 is fast, or you're anxious, or my heart's 
10 fluttering, or different people use different 
11 words. But palpitations is the medical 
12 terminology for it. 
13 She was complaining of shortness of 
14 breath for fjve days. She was complaining of 
15 dizziness. And she was complaining of nausea. 
16 And the sign was that she was tachycardlc, and she 
17 did an EKG. And it was completely normal, except 
18 for the tachycardia. Which means -- tachycardia 
19 just means rapid heart rate. 
20 For a 40-year-old woman -- I think 
21 Ms. Aguilar was 41 at a time -- for a 41-year-old 
22 woman who Is a nonsmoker, doesn't have thyroid 
23 disease, doesn't have anything to cause her heart 
24 to be fast, anything over 90 I would-consider to 
25 be tachycardic. That's a rapid heart rate. 
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1 Everybody's heart rate is different. The average 
2 heart rate Is 72. Some people run 80. Mine runs 
3 60. But everybody's is different. 
4 She put her on a Holter monitor. A 
5 Holter monitor Is where it's like a belt, and you 
6 have wires. And what you're -- you do Is it 
7 monitors the heart for a period of time. You can 
8 put them on a Holter monitor for 24 hours or a 
9 week or even a month. What you're looking for Is 
10 an arrhythmia. An arrhythmia. That means an 
11 Irregular heartbeat. Dr. Newman referred to an 
12 arrhythmia as being the possible cause of her 
13 syncope this moming. 
14 So she was put on a Holter monitor. 
15 The Holter monitor and the test results, she was 
16 taken off the Holter monitor. And the report in 
17 the chart, which is not on the slide, just said it 
18 was normal. There was no arrhythmia, except for 
19 tachycardIa. At times her pulse would go up to as 
20 high as 130 to 140 on the Holter monitor. But 
21 there was no arrhythmia at any time. And so she 
22 was taken off. 
23 At that time, they had done a blood 
24 test called a CSC, simple blood test done by 
25 the"~ probably done a million of them a day in 
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1 the United States. It showed that she had a 
2 mild ~- a mild anemia. She had a hematocrit of 
3 29.7. Anything under 32 is considered to be a 
4 mild anemia. I forget if it was Dr. Coonrod or 
5 Dr. Newman, but one of the doctors was asked what 
6 do you consider to be a severe anemia, and I 
7 believe the answer was below 25. 
a When people get below 25, that's a 
9 moderately severe anemia. If you had 100 women in 
10 the room today who were menstruating, who are 
11 still in they're -- having their menstrual cycles, 
12 you'J[ have four or five women out of that 100 
13 that will probably be carrying a hematocrit of 30, 
14 29. It's not uncommon. The most common cause for 
15 this, as it was in this case, Is an iron 
16 defiCiency anemia. So you put them on iron, and 
17 then you recheck their hematOCrit, their blood 
18 test, later. 
19 So the significance of this visit is 
20 that we've got a lady here who has signs and 
21 symptoms. And we'll get Into what are the red 
22 flags for pulmonary embolus. But the ones that 
23 are listed in textbooks, literature, seminars, 
24 lectures, trained in med school, trained In our 
25 residence, taught by our professors, and 
60 
1 experienced by those of us that have practiced, 
2 those are the ones that are listed. Chest 
3 tightness or chest pain is in the top five. 
4 Palpitations is in the top ten. Shortness of 
5 breath is in the top five. Dizziness is In the 
6 top ten. Tachycardia Is in the top five. Normal 
7 EKG, for most pulmonary emboli, they do have a 
8 normal EKG initially. And so that would -- that 
9 could be expected. So that's the significance of 
10 that visit. 
11 The next visit, which is -- patient was 
12 sent to West Valley Medical Center emergency room. 
13 She wasn't sent; she went, because she's having 
14 more symptoms. And she saw Dr. -- I don't know 
15 how to pronounce his name. I spoke with him. 
16 Dr. Blahd. I'll butcher his name. And at that 
17 visit, in the emergency room, she was complaining 
18 of shortness of breath. 
19 Now, I throw in the word "dyspnea," 
20 because dyspnea is a medical term that you will 
21 see in textbooks and literature when you talk 
22 about a pulmonary embolus. Dyspnea is the number 
23 one sign of pulmonary embolus. Patient says, "I'm 
24 short of breath. II They~re dyspneic. 
25 Now, eventually, we're going to get 
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1 Into another word that's similar; it's called 
2 tachypnea. And that means they're breathing fast. 
3 But we're not there yet, so I'm not going to 
4 explain that one yet. But I throw this in to show 
5 you that dyspnea equates to a person telling you 
6 they're short of breath, and that's the number one 
7 most common sign -- symptom. 
8 The next one is very important. This 
9 woman is on birth control pills. Very important. 
10 And one of the biggest risk factors for developing 
.11clqts,~itheL~eepyein thrombosis, or 
12 thrombophlebitis, superficial or deep, or 
13 pulmonary emboli, birth control pills is a very, 
14 very, very serious risk factor. 
15 She was sent in apparently by Primary 
16 Health because of her anemia and shortness of 
17 breath. That was documented in the record, is why 
18 she was there. She was discharged that day, not 
19 admitted, and sent back to Primary Health. And 
20 then we go to the next slide. 
21 On 4-28, which would be two days after 
22 being seen in the emergency room, she came In to 
23 see Dr. Coonrod. This was his first visit, 
24 according to the chart. The first doctor on the 
25 first visit, which I didn't write down her name --
1 
2 
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Q. Dr. Leavitt? 
A. Dr. Leavitt wrote on the chart, "Refer 
3 to Dr. CoonrQd for follow-up." So when she came 
4 In, Dr. Coonrod would have or should have access 
5 to his partner, Dr. Leavitt's, records, and aU 
6 the signs and symptoms that were available at that 
7 time, and the fact that the Holter monitor was 
8 normal and no arrhythmia. 
9 He also would have had or should have 
10 had -- it's a simple --If you don't already have 
11 It, you just call and have it faxed to your 
12 office -- a copy of Dr. Blahd's ER visit. 
13 So she came In. She saw Dr. Coonrod. 
14 And she was complaining of shortness of breath, 
15 which is dyspnea, tachycardia, which Is a rapid 
16 heart rate, and that's all that's recorded in his 
17 record that is consistent with a sign ,or symptom 
18 of PE. We don't know what else was discussed. We 
19 don't know what else was said. But that was in 
20 the record. So 1 considered this -- I think the 
21 first time I reviewed the case, this was his first 
22 bite of the apple. Okay. Next visit. 
23 On 4-29, which is the next day, she 
24 comes in again. She sees Dr. COonrod. this time, 
25 she has shortness of breath, dyspnea. And I use 
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1 SOB here. It's not to be -- It stands for 
2 shortness of breath. So if you see that, SOB, 
3 that's shortness of breath. 
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4 Worsened by climbing stairs. That's 
5 important. Because this is what's known as 
6 exertlonal dyspnea. This means that something is 
7 interfering with your ability to breathe, because 
8 of exercise. And as a rule, there's really only 
9 two things that causes exertional dyspnea: Heart, 
10 lung. There are other zebras out there. There 
11 are other more uncommon things. But when you say 
12 I can't breathe, or I'm short of breath when I 
13 walk upstairs or I play tennis or whatever, 
14 that's -- that's dyspnea on exertion. 
15 She also, again, was tachycardlc. Her 
16 heart rate was fast. We'll get into the EKG 
17 changes, but tachycardia is listed as the fourth 
18 most common sign In a pulmonary embolus. Dyspnea 
19 is number one. Tachypnea, rapid heart rate --
20 rapid respiratory rate, is number two. And 
21 tachycardia is listed as number four. 
22 Now, this time, and the only time 
23 that's documented In the record, Dr. Coonrod has a 
24 machine in his office. It's called pulse 
25 oximetry. For anybody that's ever been to an 
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1 emergency room or a doctor's office, it's just a 
2 little clamp. It gO¢$ on your finger and It 
3 measures your oxygen saturation. We call it the 
4 fifth vital sign. It's a test that we do in 
5 urgent care. We do them in primary care offices 
6 at our dinic. We do them In the emergency room. 
7 And particularly, we do them on all patients that 
8 have either shortness of breath or chest pain as a 
9 sign or a symptom. 
10 He did the first one that's documented 
11 in the record, and It's -- there's not any 
12 subsequent ones documented in his office. It's 
13 95,95 percent. That Is not nonnal. A 
14 41-year-old lady who's a nonsmoker, who has no 
15 known lung disease, she Is not asthmatic, she 
16 doesn't have emphysema, she's not sick with 
17 bronchitis, she doesn't have pneumonia, 95 is not 
18 a normal reading in a woman her age. 
19 We'll talk more about that later. You 
20 would expect her to be 98 to 100. I'd expect her 
21 to be 100 percent. But if she was 98 or 99, I 
22 WOUldn't be too worried. But the fact that she's 
23 95 percent tells you something is Interfering with 
24 her oxygen in her lungs. 
25 Next visit. 5-4. Dr. Coonrod's office 
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1 again. There was a questionnaire that was filled 
2 out for his office. I'm not sure who ordered It. 
3 It doesn't say. Dr. Coonrod may have ordered it. 
4 His nurse may have ordered it. His office staff 
5 may have ordered It. But listed again on 5-4 Is 
6 shortness of breath and tired. She is complaining 
7 of Irregular heart rate or palpitations. It's 
8 actually ~~ on the form, these are put together. 
9 So It doesn't mean she's having both. It just 
10 means she's having one or the other. 
11 We already know she's complained of 
12 palpitations! and we already know that she's been 
13 on a Holter monitor that didn't show an 
14 arrhythmia. So most likely! based on a medical 
15 probability, she's circling it because of the 
16 palpitations are continuing, because she had those 
17 in the previous visit. 
18 The only additional significance of 
19 here Is one of the signs and symptoms that's 
20 listed in the top ten is tired, fatigue, weakness, 
21 no energy. And the reason being is when you're 
22 throwing clots to the lung, you're not going to be 
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1 the one that is most often ignored by doctors, and 
2 it's the one that can oftentimes be used to make a 
3 diagnosis of a lung problem. 
4 In my 37 years, I have used the 
5 respiratory rate alone as a diagnosis of a 
6 pulmonary embolus, because they didn't have any 
7 other symptoms, that they were breathing too fast 
8 and because of other clinical findings and exam, I 
9 used the why Is this person breathing fast. 
10 The most common cause of a person 
11 breathing fast is not a heart problem. Not a GI 
12 problem. The most common cause of a person 
13 breathing fast is something's wrong with their 
14 lungs. Something is causing them to have to 
15 breathe more in order to bring enough oxygen for 
16 their body to continue to function. So that's a 
17 significant new finding. 
18 Let's go to the next visit. Now we've 
19 gone almost two weeks. And a questionnaire --
20 Dr. Coonrod now, instead of working up her chest 
21 pain and shortness of breath with cardiac test and 
22 pulmonary test, lung test, he's chosen to send her 
to a G1 doctor. We'll talk about why her symptoms 
and her signs could never have been Gr. We'll 
23 carrying as much oxygen as you nonnally would! and 23 
24 so you're not going to have the energy. You're 24 
25 not to feel as normal. You're not to 
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1 feel as good. 
2 So that's a significant new -- now that 
3 tired is a symptom. I can't as a doctor tell you 
4 no, you're not. I can't say you're not weak. I 
5 can't say you're not tired, I can't say you're not 
6 fatigued. That's a symptom. 
7 Next visit, 5-5. Next day. 
S Dr. Coonrod. Seeing her again. That's his third 
9 visit that he saw her. Now she's complaining of 
10 flank posterior chest pain. This is important! 
11 because not all chest pain is anterior. It's a 
12 myth that ali chest pain occurs in the front, 
13 because a lot of people with pneumonia, a lot of 
14 people with a heart attack, a lot of people with 
15 pleurisy! they'll have pain in the back. And so 
16 the back Is considered the posterior part of the 
17 chest. The chest is not just the front. The 
18 chest goes all the way around. 
19 Now! she had documented In her -- in 
20 the record that her respiratory rate was starting 
21 to increase. What's a normal respiratory rate for 
22 a 41-year-old nonsmoker? 151 14 to 16, 18 max. 
23 Anything over 18's a little fast. Anything over 
24 20 Is considered tachypnea. We call the 
25 rate the doctor's vital It's 
25 talk about that in a minute. 
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1 So he sends her to Dr. Gibson, a Boise 
2 gastroenterologist. And Dr. Gibson's office sends 
3 her a questionnaire. NOW, my understanding is 
4 Ms. Aguilar doesn't speak or write much English, 
5 and that her daughters and her family would help 
6 her fill these out. On the questionnaire, she 
7 fills out shortness of breath, having chest pain, 
8 tired, weak, and dizzy. We haven't talked about 
9 dizzy. Dizziness is listed as one of the top ten 
10 symptoms of pulmonary embolus. 
11 Right there, you've got already, one, 
12 shortness of breath, chest pain, two! tired, 
13 three, weak -- I'm going to bundle those two 
14 together -- and dizzy. There's four right there. 
15 four of the top ten for PE right there. Now she's 
16 feeling faint. Faint, or syncope, or near 
17 syncope, means like I'm feeling like I'm going to 
18 pass out. I'm feeling so weak that I think I'm 
19 going to faint. Syncope and faintness is listed 
20 In the top ten of the most common signs and 
21 symptoms of PE. 
22 Now she's complaining of palpitations. 
23 Back pain. She documents again, as she did with 
24 the previous ER visit, "I'm on birth control 
25 lis." It's documented in Dr. Gibson's 
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1 records in three different places. He does a --
2 he eventually does a GI workup. He does an 
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3 endoscopy, and it's negative. It does not explain 
4 her chest pain. It does not explain her shortness 
5 of breath. 
6 And by the way, that anemia she had, 
7 she's been on iron. She's back to normal. By 
8 mid-May, by the 20th of May, she's back to normal. 
9 And Dr. Gibson re-checked It when he examined her. 
10 And In his deposition he said she wasn't anemic 
11 any longer. And by the way, once you're anemic, 
12 you're not anemic for life. That's just not true. 
13 The most common cause of anemia in women who are 
14 menstruating Is iron deficiency --
15 THE COURT: Let me ask -- just a moment. 
16 Are we asking -- this is getting argumentative, I 
17 think, and not .-
18 MR. DANCE: This is just a lecture, your 
19 Honor. There's not -- there's no question and 
20 answer response. 
21 THE WITNESS: Ail right. I apologize, your 
22 Honor. 
23 THE COURT: Let's go. 
24 THE WITNESS: Anemia Is resolved. 
25 THE COURT: Wait a second, though. Let's 
70 
1 back up. So look. Here's how we're going to do 
2 this, then. Let's at least have you start 
3 directing some questions as to the dates and we'l! 
4 go along, and you can keep the witness on track. 
5 Which Is you're asking for his observations from 
6 reviewing records. So go ahead. You can proceed. 
7 MR. COMSTOCK: The factual foundation for 
8 the opinions he ultimately will describe In this 
9 
10 
11 
case, your Honor, Is what we're reviewing. 
THE COURT: And all I'm asking for at this 
point Is the occasional question to make s4re that 
12 this Is staying on and not digressing. But go 
13 ahead. I'm not going to stop him from testifying. 
14 MR. COMSTOCK: Any -- I'm sorry, your Honor. 
15 Q. BY MR. COMSfOCK: Anything more, 
16 doctor, that you noted from the questionnaire form 
17 and from your understanding of the GI being normal 
18 when It was done on June 3rd, other than what 
19 you've already desCribed? 
20 A. Just the last two again. It's 
21 Significant that the Gl workup was negative. 
22 That's significant. Because Dr. Coonrod, at that 
23 point, was thinking along the lines that her 
24 symptoms were related to her anemia. And he also, 
25 from his records, was thinking that her symptoms 
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1 were GI~related. And so that's important. 
2 And then the final one, she had been 
3 put on iron tablets, hematocrit had been 
4 rechecked, and her anemia now is resolved. So 
5 from 5-19, 20-lsh, anemia Is not an issue In this 
6 case. 
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7 Q. Is there a difference medical/y, as you 
8 look at question of -- I don't know quite how to 
9 ask this, but if your hematocrit values, your 
10 hemoglobin are low, does that rise to the 
11 definition of being anemic? 
12 A. Anemia Is when your red blood cell 
13 count faUs below a certain lab parameter. That's 
14 all it means. You cannot diagnose -- I had a lady 
15 in my office last week, she was pale as hell. I 
16 mean, I just knew she was anemic. I did a CBC, 
17 and she wasn't. So you cannot diagnose anemia 
18 without doing a lab test. You cannot. 
19 Q. What Is iron deficIency anemia, as 
20 opposed to the anemia that you describe when you 
21 have low lab value? 
22 A. Iron deficlencv is just a form of 
23 anemia. There (s pernicious anemia, which is a 
24 B12 deficiency. There is anemia from leukemia. 
25 There's anemia from hemorrhaging, which is a form 
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1 of fron deficiency anemia. Most menstruating 
2 women who have heavy periods, and they develop an 
3 anemia, It's because of their menstruation and 
4 thefr heavy menses. And that rs an iron 
5 deficiency anemIa. And her other Jab values, her 
6 red cell mass and the width and the various other 
7 values, were all consIstent. 
8 But the proof of an Iron deficiency 
9 anemia Is you put them on iron and do they get 
10 better. And she did. And so It's probably the 
11 most common form of anemia In women between 20 and 
12 SO years of age, Is iron defiCiency anemia. And 
13 once It's treated, it -- and you're no longer 
14 anemic, and once you stop menstruating or have a 
15 hysterectomy, then that's resolved, and you're not 
16 going to be anemic from that as well. 
17 Q. Thank you. 
18 A. Let's go to the next visit. 
19 Q. The next visit Is May 27th of 2003; 
20 correct? 
21 A. Yes. May 27th, Dr. Coonrod sees her 
22 again. Now, that time he knows in the chart that 
23 she has a hematocrit of 41. That's very normal. 
24 That's not even borderline normal. That's every 
25 woman's dream, is where you'd want your red blood 
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cell count to be. So she's no longer anemic, and 
2 now she's complaining of tachycardia, which means 
3 rapid heart rate. And she may not be complaining 
4 of it. He may have just documented It, because 
5 she had tachycardia In the chart. 
6 She's complaining of shortness of 
7 breath, That's a symptom. She is complaining of 
8 chest pain. That's a symptom. She's complaining 
9 of fatigue. Now, that's the first time that 
10 fatigue has been entered Into the chest -- into 
11 the chart. The last time she said she was tired. 
12 When the textbooks and the literature 
13 bundle signs and symptoms of PE, they oftentimes 
14 will bundle tiredness, fatigue, lack of energy. 
15 They'll bundle those three together. And so I'm 
16 bundling them together as well, 
17 Now, in Dr. Coonrod's office, 
18 correctly, he orders an EKG. And correctly, he 
19 recognizes that It's not normal. So we've got a 
20 lady that's got an abnormal EKG. We've got a lady 
21 who has shortness of breath. And we have a lady 
22 who has chest pain. We go right back to the very 
23 first thing we talked about. Is this heart? Is 
24 this lung? 
25 The which Dr. Coonrod did not read 
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1 and enter Into his chart, Is showing two 
2 significant findings. One was that there are 
3 Inverted T waves. That just means the T wave In 
4 an EKG is flipped. It's upside-down. It's very 
5 abnormal. And that's very alarming. 
6 The second thing that Dr. Coonrod did 
7 not note In his record was that she has now 
8 developed an EKG pattern which Is known as an Sl 
9 Q3 T3 pattern. From the time I was In medical 
10 school in the sixties, and In residency In the 
11 seventies, and reading the literature and teaching 
12 in the eighties and the nineties, It -- and now 
13 today In the textbooks and In the literature, and 
14 in the -- in all the readings, this is a very 
15 specific, classic pattern that, when present, 
16 tells us think pulmonary embolus. Because it 
17 doesn't occur on a regular basis In any other 
18 form. It doesn't occur In a heart attack. It 
19 doesn't occur in any other medical syndrome. It's 
20 very specific. 
21 It's not there always. It's only there 
22 transitOrily. And if you look in -- I looked up 
23 In Circulation Magazine 2003, it was listed as a 
24 pattern that is consistent with when combined with 
25 clInical concern or suspicion for PE. 
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1 So it is something that really is a red 
2 flag. If you look -- jf you look up and it says 
3 what are the three most common signs in a 
4 pulmonary embolus of an EKG finding, it lists 
5 three things as the three most common: One, 
6 tachycardia; two, Inverted T wavesi and number 
7 three, it lists 51 Q3 T3 pattern. 
S Why do you get this pattern? This Is a 
9 pattern of right heart strain. It means something 
10 is making the heart beat harder to function. And 
11 the most common cause of that -- and again, I went 
12 back, I looked it up -- the most common cause of 
13 right heart strain, cor pUlmonale, Is a pulmonary 
14 embolus. 
15 So when you get a right heart strain on 
16 an EKG, you've got to be thinking something's 
17 wrong in the right lung, because the heart and the 
18 lett lung -- because something -- the heart is 
19 beating against a resIstance. And therefore, 
20 something's going to happen to the heart. 
21 So the Significance of the EKG here Is 
22 four-fold. One, we now have gone from a normal 
23 EKG to an abnormal EKG. And that doesn't just 
24 happen. That's significant. We also now, the 
25 second most irnr"" .. · .. nt- Is we have an 
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1 abnormallty on the EKG that shows all three, all 
2 of the classic findings that's consistent with 
3 pulmonary embolus. And they're all present. So 
4 that's very Important. 
5 So what did Dr. Coonrod do? Wisely, 
6 wisely, he sent this patient to the hospital, 
7 hopefully to be admitted and worked up. What he 
8 didn't do was he didn't order for the patient to 
9 have a D-dlmer or a chest cr scan; Because the 
10 most likely problem here is not heart. We'll get 
11 into it at another visit, but she had no cardiac 
12 risk factors. She had no cardiac risk factors. 
13 She had three pulmonary embolus risk factors. 
14 We've already mentioned one of them, 
15 which is In the record, and that Is the fact that 
16 she's on birth control. The other two Is obesity, 
17 she was overweight, and the third risk factor Is 
18 in 2002, a year earlier, she had had a superficial 
19 thrombophlebitis, which Is a phlebitis In the 
20 superficial veins of the leg, which is a risk 
21 factor for ultimate subsequent clotting problems. 
22 So she had three risk factors for PE. She had no 
23 risk factors for heart disease at this point in 
24 time. 
25 He sent her to the 
381 6 ---_. ----- --
77 
seen In the emergency room. let's go to the next 
2 slide. 
3 THE COURT: I want to pause here a moment, 
4 because I didn't want to interrupt the train. But 
5 I want you to understand what -- and there wasn't 
6 an objection raised earlier about this. There's a 
7 difference between providing facts and testifying 
8 to conclusions and embellishing or being 
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1 respiratory rate now of 28 on one, and she had a 
2 respiratory rate of 29 on another. That Is very 
3 Significant. 
4 This woman is now breathing so fast in 
5 order to make up for her ability to oxygenate. 
6 That is known as tachypnea, or rapid heart rate. 
7 That's one of the top three'signs. I think it's 
8 number two, tachypnea. So we're progressing. 
9 argumentative. 9 We've gone from a normal heart rate to a rapid 
heart rate. We've gone from a normal EKG to an 
abnormal EKG. 
10 So when you get into areas like it's 10 
11 every woman's dream, regarding a particular count, 11 
12 that becomes embellishing and argumentative, which 12 Also on that visit they document that 
13 is not the nature of the testimony before the 13 her heart rate was tachycardlc, and for the first 
time, she had a chest X-ray, which the radiologist 
read out, and which I [ooked at myself, and she 
has an enlarged heart. It's called cardiomegaly. 
14 court. I want you to focus on the facts and 14 
15 conclusions. All right. let's go ahead. You can 15 
16· proceed. 16 
17 THE WITNESS: On 5-27, she was seen in the 17 Cardiomegaly, when it's new onset, like 
hers, suggests why is something causing the heart 
to beat harder and faster. Pulmonary embolus is 
one of those causes. And if you look at her EKG, 
18 emergency room. She was complaining of chest 18 
19 pain. And In the medical record It talked about a 19 
20 four-day history of sharp chest pain. Cardiac 20 
21 pain is oftentimes described as dull, heavy 21 it showed again inverted T waves, Sl QT -- Q3 T3 
pattern, which Is now sustained. It not only was 
there in Dr. Coonrod's office, but It's now stili 
22 pressure. Pleuritic chest pain, pain that 22 
23 Involves the lungs, Is oftentimes described as 23 
24 sharp. And that's the significance of the term of 24 there In the emergency room. It's not gone away. 
And she has the tachycardia. And that's the 25 the symptom that she's complaining of here. 25 
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1 In the chart it talks about chest pain 
2 is worsened by exercise and by deep breathing. So 
3 we're going to introduce a new term here, and this 
4 is very important: Pleuritic chest pain. 
5 Pleuritic chest pain means it hurts when yo~ take 
6 a deep breath. And that's usually because in 
7 smokers you could have pleurisy. You have an 
8 infiammatlon of the lining of the lung. 
9 In people that are getting showers of 
10 small PE, it's where these small embOli, very 
11 small, are gOing and migrating to the outside 
12 parts of the lung and are irritating the lining of 
13 the lung. And that's known as pleuritic. And 
14 that's very Important, because you don't get 
15 pleuritic chest pain in heart attacks. And you 
16 don't get pleuritic chest pain -- you don't get 
17 pleuritic chest pain In GI problems, as a rule. 
18 You can get a pericarditis pain in 
19 certain heart conditions, but most people who are 
20 having a heart attack, they don't describe their 
21 chest pain as pleuritic. Pleuritic points more 
22 probable than not that it's lung Induced. Now, in 
23 the emergency room, it's very important, because 
24 they did an EKG, and they put her on a cardiac 
25 monitor. And on those rhythm strips she had a 
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1 Significance of that visit. 
2 Also on that visit, Important normal 
3 finding. let's go back. let's go back. She Is 
4 not anemic. Cardiac enzymes are done. So they're 
5 normal. When we are concerned about a cardiac 
6 cause of a person's symptoms, we do cardiac 
7 enzymes. Hers were normal. Negative. And 
8 important -- and I throw this in, becau?e she 
9 doesn't have What's called metabolic acidosis. 
10 And we're going to get Into that a little bit 
11 later with Dr. Newman's ER vIsit. 
12 The differential diagnosis at time of 
13 discharge by the doctor was chest pain, 
14 atypical -- in other words, don't know what's 
15 causing it -~ chest paIn wall pain, which is 
16 pleuritic. We call that pleurodynia. But it's 
17 the same thing as pleuritic chest pain. Next 
18 slide. 
19 Did you want to ask me something? 
20 Q. BY MR. COMSTOCK: I do. You understand 
21 from your review of the record that she was 
22 brought back to the emergency room on the 28th, 
23 having been discharged home on the 27th, and 
24 admitted to -- by Dr. Chal for cardiac 
25 catheterization? 
20 of 99 sheets 
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A. I knew she was brought back, yes, the 
2 28th, that's correct. 
3 Q. And the catheterization was performed 
4 next~-
5 A. By Dr. Fields. And she had a normal --
6 she had a cardiac catheterization by Dr. Fields on 
1 the 28th. And that ruled out the fact that she 
8 did not have coronary artery disease. And 
9 Dr. Fields in his report said her chest pain is 
10 non-cardiac. 
11 a. Now let's move to 5-4 -- or rather the 
12 next visit with Dr. Coonrod, which Is 5-30. 
13 A. Now she's back, two days after her 
14 cardiac catheterization is negative. So 
15 Dr. Coonrod has at his disposal for review all of 
16 his records. He has access to the 5-27 ER visit 
17 records. He ha!ll access to Dr. Chai and 
18 Dr. Fields' reports, or he can call them and 
19 discuss it. And now she comes back Into his 
20 office with the following. 
21 One, still having chest pain. Two, 
22 stili short of breath. Nonnal cardiac catha 
23 Normal cardiac enzymes. But continuing chest 
24 pain, shortness of breath, and continually 
25 continues to have an abnormal EKG. 
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1 So now knowing she has a negative heart 
2 exam, he sent her home. He didn't order a 
3 D-dlmer. He didn't order a chest CT. He didn't 
4 order any -- he didn't order blood gases. He 
5 didn't order any test to address the other now 
6 most likely cause of her symptoms. And that's her 
7 lungs. He not only didn't order any of these 
8 tests; he sent her home and told her to come back 
9 in one month. 
10 Next visit. What happened the next 
11 day? She called an ambulance. She was rushed to 
12 the emergency room at West Valley. The 
13 paramedics -- and we'll get Into that, what Is the 
14 standard of care for discussion between the doctor 
15 and the paramedics that Dr. Newman discussed this 
16 morning. 
17 The paramedics wrote in their report, 
18 and when a paramedic writes something (n a report, 
19 usuaJly they also give It to us -- as ER doctors, 
20 they give it to us verbally. But they wrote that 
21 she had a syncopal spell, which means she fainted. 
22 And the syncopal spell was preceded by diZZiness, 
23 weakness, and shortness of breath. And they also 
24 went on to document in their report that when they 
25 arrived there and while they were 
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1 her, she still -- and this Is their words, and I 
2 put it in quotation -- "still short of breath on 
3 arrival," end or' quotation. 
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4 The paramediCS, in their limited exam, 
5 documented that she's tachycardic, that she Is 
6 tachypneic with a respiratory rate of 24, and now 
7 her oxygen sat has dropped again to a 94 percent. 
8 94 percent POZ is not a normal POZ for a 
9 40-year~old lady who doesn't smoke. If you were 
10 to do blood gases on a P02 of 94, that would come 
11 out to an equivalent of about an oxygen saturation 
12 somewhere In the mid to high 80s. That's also 
13 known as relative hypoxia. So that is not a 
14 normal test. That's the lowest It's been so far. 
15 If you go back and look at the three 
16 pulse oxes that have been done, they're falling 
17 each time they're taken. So report's given to the 
18 emergency room staff, and now we go to the ER. 
19 This is Dr. Newman's visit on 5-31. 
20 Dr. Newman Is aware of, or should have been aware 
21 of, the followIng signs and symptoms, because they 
22 were there for the taking. She had a -- he signed 
23 her out with a dIagnosis of syncope. In truth, 
24 she probably was a near syncope. She nearly 
25 completely out. There's some 
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1 about whether she was out for five seconds or not. 
2 A true syncopal episode Is one where a 
3 person Is unconscious for a period of time that 
4 requires some time for arousal. But for practical 
5 purposes, whether it's a near syncope or a 
6 syncope, the significance is the same. In the 
7 light of a pulmonary embolus, the bigger the 
8 clots, the more frequent the clots, the larger the 
9 clots, the more likelihood of an abrupt impact on 
10 your ability to pump blood and oxygenate In the 
11 lungs. 
12 So she fainted In the kitchen. She was 
13 dizzy. She complained of palpitations. She 
14 complained of fatigue. She complained of 
15 weakness, tired, lack of energy, fatigue Is one. 
16 Weakness is listed as one of the top ten signs and 
17 symptoms of PE, separately from those other three. 
18 So I include that as another red flag. 
19 She's stifl tachycardlc, and she's 
20 still got an abnormal EKG with flipped T waves. 
21 She's stili got an unusual pattern. We now 
22 know -- he already knows that she had a normal 
23 coronary exam. The standard of -- standard of 
24 care we'll talk about In a minute of what he 
25 should have done and what he didn't do. 
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But more important now, she has 
2 developed one more red flag. She Is metabolic 
3 acldotlc. Now, that's important. And if I may, 
4 I'd like to write something on the easel to 
5 explain that, your Honor. 
6 THE COURT: Go ahead. 
7 Q. BY MR. COMSTOCK: Would you please do 
8 so. 
9 A. Figuring out pH and acidosis and 
10 alkalosis was probably the most un~fun time in 
11 medical school physiology, So I'm going to keep 
12 it simple. Our body has to maintain a pH. 
13 Let's see. I want you to be able to 
14 see this, Mr. Tolman. 
15 MR. TOLMAN: Thank you, Dr. Blaylock. 
16 THE WITNESS: Can the jury see this? The 
17 body has to maintain a pH, and we try to maintain 
18 a pH of 7.4. The body has two ways of maintaining 
19 acidosis and alkalosis. I learned this when I was 
20 a pool boy in junior high school, that you need to 
21 know the difference between acidosis and 
22 alkalosis. 
23 When the body develops an acidosis 
24 metabOlically, It's usually because they have 
25 an alkalosis due to 
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1 There's two ways the body keeps our pH in order. 
2 By our breathing. The C02 Is acidotic. When 
3 we're tachypneic and we breathe too fast, we blow 
4 off carbon dioxide. And when we blow off the 
5 aCid, It makes us alkalosis. 
6 The body has to adjust for that. So 
1 when the respiratory rate Is greater than 20, if 
8 It continues and Is extended, you'll get a 
9 respiratory alkalosIs. That's why in the old 
10 days, before CT and before D-dlmers, us old 
11 doctors, we used to make the diagnosis of a 
12 pulmonary embolus enough to proceed to the next 
13 test by doing blood gases. Because if we did a 
14 blood gas, there's a certain pattern, just like 
15 that EKG pattern. You're going to get a decrease 
16 In 02. They're going to be hypoxic. In other 
17 words, the P02, pulse OXimetry, is going to be 
18 low. In her case at this time it was 94 percent. 
19 You're going to get a decrease In C02, 
20 because you're blowing off the carbon diOXide, 
21 because you're breathln!;) too fast. You can -- why 
22 do people faint when they hyperventilate? Because 
23 they blow off all their carbon dioxide and their 
24 body becomes alkalotiC. 
25 So then the third 
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1 is going to be alkalotic. So those are the three 
2 classic findings of a blood gas. That's why a 
3 blood gas would have been very helpful in the 
4 emergency room on the 31st to explain why now she 
5 has metabolic acidosis. What is metabolic 
6 acidosis? Well, In simple form, when we draw 
7 electrolytes, we do a bicarb. And when the bicarb 
8 is low -- and hers was very low. Her bicarb was 
9 14, and 22 was normal. 
10 So she -- the only reason for a person 
11 to be metabolic acidosis would be because she was 
12 diabetic. She wasn't. If she had ingested 
13 something like methanol, which is a poison. Which 
14 she didn't. Or some other reason to explain why 
15 suddenly she's got this -- she's gone from a 
16 normal non-metabolic acidosis that I showed on two 
17 slides ago, now to this. It was not worked up, it 
18 was not addressed. And the reason being is that 
19 she has metabolic acidosis and a respiratory 
20 alkalosis. And that's why she had this. 
21 There's only -. In my 37 years, the 
22 only thing I've ever seen that causes thiS, ever, 
23 Is a pulmonary emboli shower. Because there's not 
24 a lot of things that would classify this. I'm 
25 sure there are other but re so rare 
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1 that that points -- is a big red flag for PE. And 
2 that's why this new finding of metaboliC acidosis 
3 is so Significant, because it's just another red 
4 flag. 
5 Next slide. Go back. Let me make sure 
6 I didn't mIss something there. No, next slide, 
7 please. All right. Wait just a minute. Yeah, we 
8 went through that. Next slide. 
9 So when you've got cardiac already 
10 ruled out for her chest pain and shortness of 
11 breath, and you've got all these signs and 
12 symptoms, and now you've got metabolic acfdosls, 
13 there's only one thing to think of at the top of 
14 your list, and that's pulmonary emboli. let's go 
15 to the next slide. 
16 Now she comes back. June 4th. She 
17 sees Dr. Coonrod In his office. This is his sixth 
18 bite of the apple here. Actually, it's his ninth 
19 bite of the apple, because every time he sends her 
20 out and tests are done and they're normal, that's 
21 a bite of the apple, because that's more 
22 Infonnatlon that he now has. But for office 
23 visits, thIs Is his sixth bite of the apple. 
24 She comes back now. So now Dr. Coonrod 
25 has access and Information from all of his office 
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1 visits, from two ER visits, from Dr. Gibson's GI 
2 negative workup, and from Dr. Fields' negative 
3 cardiac cath. There's nothing left to explain all 
4 her symptoms. It's pUlmonary. 
5 Normal GI. She's passed out. She's 
6 stili complaining in his office, "I'm weak, I'm 
7 fatigued, and I'm anxious." Anxious is fisted In 
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8 the textbooks and the literature as the 12th most 
9 common signs and symptoms of PE. People have 
10 anxiety. It's also listed as they have an 
11 impending sense of doom. Something's wrong. 
12 Something's not right. And that's -- that's 
13 listed, in this- case, only as anxious. 
14 Hurts to breathe, the back pain 
15 continues. Dr. Coonrod didn't do any tests. He 
16 didn't order a D-dlmer. He didn't order a on 
17 scan. He didn't order blood gases. He sent her 
16 home. And she died seven hours later. And that's 
19 the medical records that I revIewed. 
20 MR. COMSTOCK: Your Honor, does the court 
21 want to keep gOing, or Is this the time --
22 THE COURT: Well, the next break Is at 
23 12:15. 
MR. COMSTOCK: Okay. 24 
25 THE WITNESS: I've got a flight, so let's go 
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1 as fast, as much as we can go. 
2 Q. BY MR. COMSTOCK: All right. 
3 Dr. Blaylock, based upon the records 
4 that you've reviewed, based upon the study of the 
5 deposition testimony of the parties In thls case 
6 and some of the medical care provIders, based upon 
7 your determInation that the standard of care for 
8 family practIce physldans and emergency room 
9 physldans does not dIffer between where you 
10 practice and you are familiar with from Caldwell 
11 and Nampa, Idaho In April, May, June of 2003, and 
12 based upon your 37 years of experience, do you 
13 hold an opinion to a reasonable degree of 
14 probability as to whether or not, first of all, 
15 Dr. Newman violated the standard of medIcal care 
16 practice? 
17 A. Yes, I do. I have an opinion. 
18 Q. And can you please tell us what that 
19 opinion is? 
20 A. My opinion is -
21 MR. DANCE: To which we want to interpose an 
22 objection and just want the record to show that 
23 all of the prior pretrial motIons with regard to 
24 this opinion are interposed at this time, as if --
25 Imposed at this time, just so that I don't--
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1 THE COURT: Absolutely. And same thing with 
2 Mr. Tolman, on behalf of; isn't that correct? 
3 MR. TOLMAN: Yes. But I think I still have 
4 to do it when it gets to my part, unless the court 
5 tells me I don't have to. When he asks him the 
6 question about Dr. Coonrod --
7 THE COURT: Okay, I apologize. Thank you. 
8 I apologize. You're tight. Correct. I'll note 
9 your object/on, overrule It, and -- you're right. 
10 I'm getting ahead. Go ahead. You may proceed. 
11 You can ask the question. I think he --
12 Q. BY MR. COMSTOCK: What Is your opinion? 
13 A. Yes, my opinion is that Dr. Newman 
14 violated the standard of care for an emergency 
15 room physician and for a board certified family 
16 practitIoner doctor practicing as an ER doctor. 
17 He vIolated the standard of care by failing to 
18 diagnose and pursuing the diagnosis of showers of 
19 pulmonary emboli. 
20 He Ignored critical red flags of signs 
21 and symptoms of pulmonary emboli. He violated the 
22 standard of care by ignoring a metabolic acidosis, 
23 which was seriously low and had to be explained. 
24 He violated the standard of care by not doing 
25 blood gases. He violated the standard of care by 
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1 not doing a simple I)..dlmer, which can be done in 
2 45 minutes, 70 bucks. 
3 He vIolated the standard of care by not 
4 doing a chest CT scan if he didn't want to do a 
5 D-dlmer. And he violated the standard of care by 
6 making a dIagnosis of anemia, which is impossible 
7 to do, Impossible to do, without doing a blood 
8 test. 
9 And he sent her home, and he knew at 
10 the time that she did not have cardiac disease, 
11 and he knew that she continued to have signs and 
12 symptoms, chest pain, shortness of breath, and all 
13 those other -- an abnormal EKG, and had normal 
14 cardIac enzymes. 
15 And the final Violation that he did is 
16 that a standard of care in an emergency room, when 
17 somebody just recently had workups, is you would 
18 call over to the 27th, where she was In the 
19 emergency room with doctor -- with the other 
20 doctor, and you get those records and you find out 
21 what they showed, what tests were done, and are 
22 there any differences. And if so, what are the 
23 dIfferences. Because you can't read an EKG by 
24 Itself. You've got to compare It to what's been 
25 going on with it before. And that would be a 
23 of 99 sheets 
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violation of the standard of care. 
2 And the other violation of standard of 
3 care, based on his testimony this morning, is not 
4 the standard of care for you not to talk to the 
5 paramedics. It is not the standard of care for 
6 the paramedics to only talk to your nurse, and 
7 then your nurse talk to you. Most particularly in 
8 a syncopal patient, a patient who's had a stroke 
9 or who's passed out or nearly passed out is not a 
10 reliable patient to give a history. The most 
11 reliable history, and the history that we seek, is 
12 the paramedic history, because they were there. 
13 They were at the scene. 
14 And so It Is not the standard of care 
15 to -- not to talk to the paramedics. It's not the 
16 standard of care to discharge her without getting 
17 the paramedics' report, either verbally or in 
18 writing, and that's just not the way it's done in 
19 a Level III emergency room. 
20 The other pOint that needed to be made 
21 Is it's not the standard of care for Dr. Newman --
22 as he said this morning, we Ignore EKG criteria 
23 for pulmonary embolus. That's been thrown out. 
24 That's not true. The standard of care for an 
25 emergency physician and a board certified family 
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1 practitioner is to use alf the red flags, is to 
2 use all the signs and symptoms, as welf as the new 
3 technology in how to make a diagnosis of a 
4 pulmonary embolus. 
5 So Dr. Newman had the last 
6 non-Dr. Coonrod bite of the apple to have made a 
7 difference In this woman's fife, and he didn't. 
8 Q. And do you hold an opinion, based on 
9 your review of the medical record, as to what was 
10 causing MarJa Aguilar'S symptoms at the time she 
11 presented to the emergency room on May 31st of 
12 20037 
13 A. Ms. Aguilar, since April, had been 
14 throwing showers of pulmonary emboli off and on. 
15 Every time she'd throw a shower, she'd go see a 
16 doctor. And they were small and they didn't kill 
17 her. But they progressively got bigger, they 
18 progressively got larger, and they progressively 
19 caused her signs and symptoms to evolve into a 
20 more classic pattern for pulmonary emboli. 
21 When she came In on the 31st, she now 
22 had shown sIgns of progressing to - there's only 
23 one more step for her to take, short of the 
24 syncope. She now was throwing clots big ~nough 
25 that it knocked her to the ground, it caused her 
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1 near syncope, and it was affecting her breathing 
2 to the point of where her body was having to adapt 
3 to her respiratory alkalosis by developIng an 
4 acidosis to protect itself physiologically. 
5 There's only one more step, and that's 
6 the biggest dot of all. And that would be the 
7 time bomb that's sitting in her pelvis would throw 
8 a clot so large that it would block and form a 
9 saddle embolus and it would kill her. And that's 
10 what happened in this case. 
11 Q. Dr. Blaylock, as of May 31st, 2003, do 
12 you hold an opinion, again to a reasonable degree 
13 of medical probability, as to whether or not had 
14 Dr. Newman met the standard of care, 
15 Marla Aguilar's ultimate death by pulmonary 
16 embolus, saddle pulmonary embolus, could have been 
17 prevented? 
18 A. Yes, I have an opinIon. 
19 Q. Can you explain that, please? 
20 A. Yes. Showers of pulmonary embolus are 
21 not that uncommon. Even pregnant women get it. 
22 And even pregnant women have to be put on heparin, 
23 whIch Is risky, but that's their only chance of 
24 survival. 
25 In my 37 years, I don't know how many 
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1 hundreds -- I don't know; pulmonary embolus Is not 
2 an uncommon presentation to the emergency room 
3 over the course of a year. But I'm sure I've 
4 diagnosed and seen hundreds of pulmonary emboli. 
5 And If they don't come In In a saddle. embolus, 
6 agonal state, the majority of pulmonary emboli are 
7 treatable with simple heparin. 
a You give them IV heparin, which Is a 
9 blood thinner. Stops the -- stops the dot 
10 formation. If It's serious enough, you can give 
11 IVTTP, which would dissolve the clots that have 
12 already formed. And then once they're stabilized, 
13 then you put them on an oral anticoagulant. I see 
14 ten a month of people who have had pulmonary 
15 emboli in my dlnlc that are on antlcoagulants, 
16 and they five a normal Ijfe. 
17 The most serious people who continue to 
18 throw and have -- they may have some kind of 
19 coagulation dIsorder, or they may have some kind 
20 of a clotting factor problem, they have to go In 
21 and surgically -- what they do Is they put a 
22 filter in somebody's lung that catches the clots 
23 and prevents them from gOing Into the lung. But 
24 that's an extreme treatment. That's not always 
25 necessary, and I don't believe that would have 
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1 been necessary in this lady. 
2 She would have been taken off of birth 
3 control pills, most likely, because that's a risk 
4 factor. She would have been heparinized in the 
5 hospital for a few days. And then they would have 
6 repeated her scan. They would probably have 
7 anglogram-ed her, just to be safe. And if that 
8 deared, she would have been sent home on Coumadin 
9 and she would be alive today. 
10 Q. While we're talking about Dr. Newman 
11 and the communications between the paramedics and 
12 the emergency room staff and the emergency room 
13 physidan, you did have a chance to review the 
14 paramedic report; correct? 
15 A. Yes. 
16 Q. And you indicated, I think, in the 
17 summary sheet that the paramedics stated that she 
18 was still having shortness of breath, and you said 
19 that that was in quotes. But I'd like to actually 
20 show you that document so that we don't mislead 
21 this jury. Could I have Exhibit 3 handed to 
22 Dr. Blaylock, please? 
23 THE COURT: What exhibit is this now? 
24 THE BAILIFF: The witness is being presented 
25 Exhibit 3. 
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1 THE COURT: Thank you. 
2 THE WITNESS: Thank you. 
3 Q. BY MR. COMSTOCK: Exhibit 31 
4 Dr. Blaylock, the jury has seen on the big screen 
5 several times. But if you'd look at the first 
6 page in the history and information box there at 
7 the bottom. 
8 A. Yes. 
9 Q. And this is the paramedics ~- Canyon 
10 County Paramedics call summary form. But it 
11 indicates about midway through under chief 
12 complaints, "Patient currently complains of 
13 weakness and shortness of breath." Did I read 
14 that correctly? 
15 A. Yeah, that's correct. That means that 
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1 shortness of breath when they arrived. 
2 Q. Dr. Blaylock, I would next like to tum 
3 your attention to Dr. Coonrod. And again, do you 
4 hold an opinion to a reasonable degree of 
5 probability, based on your many years of 
6 experience, in terms of working with family 
7 practice physidans, having hired them, based upon 
8 your conversations with Dr. Roach, your review of 
9 the disclosure from Dr. Hlavinka, based upon your 
10 review of the depositions in this case and based 
11 upon the medical records summary that you just 
12 went through with this jury, as to whether or not 
13 Dr. Coonrod violated the standard of care in his 
14 care and treatment of Maria Aguilar? 
15 A. Yes, I have an opinion. 
16 MR. TOLMAN: Your Honor, at this point I 
17 would impose an objection on behalf of 
18 Dr. Coonrod, based upon those issues that we have 
19 raised and discussed with the court in motlon, but 
20 also upon lack of foundation. 
21 THE COURT: All right. I'll note the 
22 objection. I'll overrule it. Thank you. You may 
23 proceed. 
24 Q. BY MR. COMSTOCK: Please explain your 
25 opinion in detail, as you need to. 
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1 A. I think Dr. Coonrod, whe-n I first 
2 reviewed this case, he had a lot of bites of the 
3 apple that he could have made a difference in this 
4 woman's life. And he violated the standard of 
5 care. I haven't summarized it. I think we've got 
6 it on the slide. The red flags. If we have that, 
7 - I'd like to put that up. Over the course -
8 MR. TOLMAN: Your Honor, once again, I want 
9 to enter an objection. This is more than just 
10 summarizing. He can articulate what his opinions 
11 were, just like he did with Dr. Newman. And the 
12 presenting now slide as an eXhibit, which I have 
13 not seen, has not been disclosed. 
14 THE WITNESS: This Is just a -- excuse me. 
15 MR. TOLMAN: And how does this illustrate 
16 it's occurring while they're there in her 16 what he can say? 
17 presence. 17 THE COURT: Okay. So part of your objection 
18 Q. And so that's why, in your summary 18 is that this Is -- thIs is registering an opinion 
19 chart, you indicated that she was stili having 19 nowl and not a summary of this extensive set of 
20 shortness of breath? 20 records; Is that correct? 
21 A. Yes. A lot of times, by the time the 21 MR. TOLMAN: Yes. 
22 paramedics arrive, certain symptomology has come 22 THE COURT: Any response? 
23 and gone. Patient has a stroke, and by the time 23 MR. COMSTOCK: The opinion, your Honor, 
24 they get there, the stroke symptoms are resolving. 24 incorporates all of the identification of red 
25 But she was still having ongoing weakness and 25 flags and wamlngs for pulmonary embolus that were 
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1 Ignored by Dr. Coonrod or not acted upon by 
2 Dr. Coonrod. And this [s a summary of those red 
3 flags, and it's offered to assist the jury to 
4 better understand the testimony and the opinion 
5 testimony of the witness. 
6 THE COURT: Okay. And you've -- this has 
7 already been done in another summary, Is that 
8 correct, previously? 
9 THE WITNESS: Yes. Yes, your Honor. It's 
10 taken from --
11 THE COURT: RIght/ I understand. Just--
12 thIs is my -- I'm not trying to be rude, but my 
13 Inquiry is to counsel. I'm just dealing with 
14 arguments here. Correct? 
15 MR. COMSTOCK: Correct. The foundational 
16 elements for hIs opinion, your Honorl came through 
17 the factual review of the medIcal records. 
18 THE COURT: RIght. And those were those 
19 five areas of slides that you --
20 MR. COMSTOCK: Correct. Some of that, your 
21 Honor, is there Is Information that Is not 
22 relevant to the overall opinion, and some of it Is 
23 in the form of red flags and warnings. And what 
24 he has done is summarIzed those red flags and 
25 warni that are important to his that 
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1 relates to Dr. Coonrod. 
2 THE COURT: Anything else In your argument? 
3 All right. I'll -- agaIn, this is a summary, 
4 ladies and gentlemen. This is -- what's being 
5 shown is to help you in listenIng to his 
6 testimony, not separat~ evIdence of itself. All 
7 right. You can proceed. 
8 THE WITNESS: This is half of them. My 
9 opinIon agaInst Dr. Coonrod is a violatIon of the 
10 standard of care is essentIally that over a period 
11 from this first bIte of the apple, April 28th, 
12 until his last bite of the apple on June 4th, the 
13 day she died, seven hours before she died when she 
14 left his office, was that he ignored the classic 
15 red flags for pulmonary embolus. 
16 And as a result of ignoring those 
11 cJa$isic red flags: Shortness of breath, chest 
18 pain, pleuritic chest pain, abnormal EKG -- go 
19 back -- abnormal EKG, whIch included right heart 
20 strain, an S1 Q3 T3 pattern, Inverted T waves, 
21 tachycardlc/ ST changes, and the fact that these 
22 were' new onset EKG changes -- next slide -- and 
23 syncope, near syncope, dizziness, weakness, tIred, 
24 fatigue, dyspnea, shortness of breath, dyspnea on 
25 cardIac ruled 
Page 
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1 out, normal cardiac enzymes, wIth a hIstory of 
2 superficial phlebitiS, lady on birth control 
3 pills, obese, three risk factors, and a prior 
4 workIng diagnosis of anemia being diagnosed and 
5 resolved, and then the development of a metabolic 
6 acidotic SituatIon, he violated the standard of 
7 care each and every time. 
S I'll gIve him -- I'll give hIm the 
9 first bite of the apple. I'll give him the 28th 
10 of April. But after that, she had so many classic 
11 signs and symptoms of pulmonary embolus that he 
12 violated by failing to diagnose pulmonary embolus, 
13 showers of pulmonary emboli. 
14 Two, by failing to order simple 
15 D-dimer, a test that would have saved her life, 
16 and he could have had it back In 45 minutes to an 
17 hour. And three, the failure to order a CT scan, 
18 which would have demonstrated pulmonary emboli. 
19 Or four, if he's going to keep sending her out to 
20 somebodY else to help out his -- I believe he said 
21 in his deposItion he was befuddled. 
22 If you're befuddled, you work --you 
23 set up a working differential diagnosIs, rule out 
24 chest pain, rule out pulmonary, rule outGI, and 
25 you start wIth the ones that are most life 
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1 threatening. Her life threatening potential 
2 etiologies were heart and lung, and you don't do 
3 them one at a tIme. And you don't keep farming 
4 them out to somebody else. 
5 You simultaneously work them up. You 
6 order the test. You start with the less risky 
7 test like a D-dlmer or a CT scan. You don't start 
8 with a very hIgh risk and a very expensIve test, 
9 like a cardiac cath. He failed to dIagnose her 
10 over and over for every bite of the apple. 
11 And then finally, these last two visits 
12 after the cardIac cath was normal, he had no 
13 excuse. Her anemia was resolved. Her GI workup 
14 was negative. Her cardiac cath was normal. There 
15 wasn't anything else left to do. And he had two 
16 bites of the apple. He could have dIagnosed her 
17 at the end of May, and he could have dIagnosed her 
18· on the day she died. 
19 If he had diagnosed her as late as 
20 June 4th and admitted her to the hospital and 
21 started her on heparin and ordered the D-dlmer and 
22 ordered the CAT scan, and probably they would have 
23 proceeded to a CT angiogram, to a medical 
24 probablllty Ms. Aguifar would be alive today and 
25 none of would be in this courtroom. 
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1 Q. Finally, doctor, the last series of 
2 questions that I have and I will pass you for 
3 cross examination, involve your review of the 
4 experts' -- that have been retained by the defense 
5 here In this case -- disclosures. And have you 
6 done that? 
7 A. I have, twice. 
8 Q. And have you read about some of the 
9 things that have been proffered or set forth by 
10 their experts? 
11 A. I have. 
12 THE COURT: Before we get into this, it's 
13 past the time for the break. And since it's going 
14 to be another line, I'm going to take the 
15 1S-minute recess at this time. I'll have counsel 
16 remain in here a moment. But the same rules, 
17 ladies and gent/emen, I will gIve: Don't discuss 
18 the case amongst yourselves, allow anyone to 
19 discuss it with you, and don't even attempt to 
20 deliberate on this in your own mind yet. 
21 We're still only partially into the 
22 presentation of eVidence before you, and you 
23 haven't heard all of the evidence. All right --
24 and all the witnesses. We will take a is-minute 
25 recess. 
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1 MR. DANCE: Your Honor, I would like an 
2 objection interposed, but I'd like to hear it just 
3 as the jury leaves. Have you stay. 
4 THE COURT: You mean after they step out? 
5 MR. DANCE: Yes. 
6 
7 
THE COURT: Okay. Go ahead. 
(Jury excused for a recess.) 
8 THE COURT: Please be seated. I'll get to 
9 your thing first. Then I'll address mine. Go 
10 ahead. Please be seated. Mr. Dance? 
11 MR. DANCE: Your Honor, I would object to 
12 this witness testifying in criticism or rebuttal 
13 of the declarations made by other witnesses who 
14 have not yet testified here. That's allowing 
15 rebuttal before the witness testifies, and I don't 
16 think it's proper. 
17 I think those are proffers of what 
18 evidence may be expected. As Mr. Tolman has 
19 described his In past, he's included a lot of 
20 things that may be asked and may not be asked. 
21 And to allow crltlclsm of that from this witness 
22 before those witnesses have testified is an 
23 Improper use of cross examination for rebuttal 
24 purposes, when there has been no proffered 
25 I mean actual 
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1 THE COURT: Mr. Tolman, go ahead. 
2 MR. TOLMAN: And, your Honor, once again, I 
3 mean, the expanse of Dr. Blaylock's review and 
4 opinions in this case go a lot farther than these 
5 two physicians. So I don't know where he's going 
6 to gO with that. But if he just keeps it in a 
7 general summation, then I guess it's a general 
8 summatIon. But I agree with what Mr. Dance said. 
9 He's rebutting eVidence that's not in 
10 the record yet. Can he comment upon it? I guess 
11 that's your call. But if we start going into 
12 detail, am I going to be limited again from 
13 inquiring as to his reaction to disclosures filed 
14 by non-parties, or parties who are no longer in 
15 this action? 
16 MR. DANCE: Exactly. 
17 THE COURT: All right. Any reply to the 
18 objection? 
19 MR. COMSTOCK: Your Honor, part of what I 
20 think about Is what Is rebuttal. And every judge 
21 has a different Interpretation of what Is 
22 rebuttal. And most courts Indicate to me that If 
23 it's something you could have contemplated In your 
24 case in chief, you had better put it on then, 
25 because it's not rebuttal. 
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1 And for those reasons, your Honor, I am 
2 of the belfef that It Is important to address some 
3 of the things being raised by defense experts. 
4 Uke a D-dlmer test wouldn't have been 
5 appropriate, because she had a bruise on her hip. 
6 So that's where I'm going with this, your Honor. 
7 That's why I'm proffering this testiMony at this 
8 time. 
9 THE COURT: Okay. Any reason you just 
10 don't -- you don't just ask those questions in 
11 your direct examination about this? I mean, any 
12 reason you're not just Inquiring about that as 
13 part of your examination, rather than say these 
14 other Individuals? r guess this is -- I want to 
15 get back to another area in a moment, but go 
16 ahead. 
17 So what you're asking now is you're 
18 asking him to comment on the -- I'm guessIng, 
19 because we had an objection. And I actually 
20 interrupted it, looking at the clock. But there's 
21 going to be testimony about discovery done in the 
22 case by defense of their experts and their 
23 proffered opinions and conclUSions, and he's going 
24 to comment on that before it's in. As opposed to 
25 about certain ns of h would this 
--------"3~8-2·4_-·-··-----
1 make a difference in your opinion, would this, 
2 this, just generally addressing It, and not 
3 focusing on people --
4 MR. DANCE: I agree. 
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5 THE COURT: So I guess in that regard, I 
6 think the objection's correct. It doesn't prevent 
7 you from making further inquiries about areas that 
8 are question and answer on issues of the 
9 testImony, antIcipatIng this, would this have, made 
10 a difference, would this have made a difference. 
11 r think that's appropriate. 
12 Commenting on these Individuals who 
13 haven't come In yet, at this stage, then it 
14 becomes argumentative. But I think there's a way 
15 to address It. Again, my point in this is that 
16 typically it's been my experience that counsel are 
17 able to get this information in In the appropriate 
18 process, In the context of the examination. 
19 But I have another question I want to 
20 get back to Mr. Tolman on, because 1 dIdn't get 
21 it. How is this -- you were tying In this issue 
22 of cross examination In the earlier ruling, and 
23 was that still open to cross examination. But I 
24 didn't see how that tied in with this. Does that 
25 mean wouldn't be able to cross examIne about 
110 
1 this, or I didn't understand that. 
2 MR. TOLMAN: He has asked the general 
3 question, have you reviewed the dlsdosures by 
4 defendants' experts. Well, there have been 
5 dlsdosures In this case by defendants who are no 
6 longer parties to this action. So is that open 
7 for discussion? 
8 I mean, I don't know that we have 
9 limited or which dlrectfon he's going with that 
10 partIcular question. He's already raised 
11 Dr. Brown as a qualifying expert. Dr. Brown was 
12 an expert retained to testify against Dr. Chal. 
13 Am I allowed to inquire in that area? 
14 THE COURT: Well, and I expect to get Into 
15 these when you start to do your cross examination. 
16 At this point I'm dealing with your objection now. 
17 And I think I'm sustaining the objection as -- In 
18 the form of the question that was asked. 
19 The other point I want to make Is, 
20 look. Just so everybody -- nobody here I think 
21 has had one of these 9:00 to 2~OO schedules with 
22 me. I stick by the schedule. These jurors have 
23 bosses, family, appointments and things to go by. 
24 You're not going to get this witness concluded, I 
25 before the end of the So he's 
Page 
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1 indicated he's got a 4:00 flight. This recess Is 
2 a good opportunity for you folks to be considering 
3 how you want to proceed. And your other expert 
4 may not be on. 
5 I mean, we have an hour and a half --
6 that clock's probably wrong, but we've got about 
7 an hour and 35 minutes left, and we haven't 
8 started cross examination. I'm assuming, based on 
9 the nature of the case, there's gOing to be 
10 lengthy cross examination. 
11 Now, point number two, I'm not 
12 prohibiting you from Inquiring about those areas. 
13 It was the method and approach, I think, that is 
14 the problem. And I'll sustain the objection. I'm 
15 not preventing you from further examination of the 
16 witness, though, in antlclpatlon of those 
17 questions, if It's question and answer. 
18 All right. Let's take a recess and 
19 we'll return. 
20 (A recess was taken from 12:27 p.m. to 12:42 p.m.) 
21 
22 
23 
24 
25 on 
(Jury present.) 
TI-fE COURT: You may proceed. 
MR. COMSTOCK: Thank you. 
Q. BY MR. COMSTOCK: Dr. Blaylock, based 
revIew of all the Information In this 
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1 case, do you hold the belief that Marla Aguilar's 
2 death was caused by a sudden pulmonary embolus and 
3 was not preceded by showers of pulmonary emboli? 
4 A. No, I do not. I believe that her death 
5 was caused by the final event, which was a saddle 
6 embolus that occurred on the day of her death. It 
7 occurred between her visit with Dr. Coonrod's 
8 office and after that, and before she re-presented 
9 for the final time to the emergency room. 
10 I believe that the pulmonary showers of 
11 emboli were occurring off and on from May 24th 
12 when she first started complaining of chest paIn 
13 and shortness of breath. 
14 Q. Ukewise, doctorT do you hold the 
15 belief that her symptoms were more probably caused 
16 by anemia than a pulmonary embolus? 
17 A. She was never severely anemic. NOT I 
18 do not believe that her anemia -- the level of her 
19 anemia was 29.5. She never reallv got below 25, 
20 ever. And once she started taking the iron 
21 tablets, her anemia progressively improved week by 
22 week. And by the third week she was back into the 
23 normal range. 
24 You do not get chest pain with mild 
25 anemia. You do not EKG changes with mild 
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1 anemia. You do not get pleuritrc chest pain with 
2 mild anemia. You do not get syncopal episodes 
3 with mild anemia. You do not get MM you can 
4 get - you can feel tired. You can feel lack of 
5 energy. But that's usually short-lived. That's 
6 to the poInt where once you get back to a normal 
7 level, aI/ those symptoms are going to go away. 
8 Third, hematocrit of 29.5 will not 
9 cause tachycardia. It will not cause respiratory 
10 distress. It will not cause tachypnea. It will 
11 not cause any of those symptoms. 
12 Q. And not finally, but and likewise, do 
13 you hold the beilef that her symptoms were more 
1 Q. And likewise, do you hold the belief 
2 that it's more probable that her problems and 
3 symptoms were caused by GI problems? 
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4 A. No, I do not. She had some mixture of 
5 GI symptomatic _. symptoms occasionally that could 
6 have been GI. She had an occasional history of 
7 having difficulty swallowing, whIch can be a GI 
8 thing, but that was proved to be normal on the 
9 exam. 
10 She had been on Nexium, which is a GI 
11 pili, by Dr. Coonrod for several weeks, and it did 
12 not alleviate her symptoms. That's kind of a test 
13 that in and of itself, GI -- you put GI at the 
14 probably caused by dehydration? 14 bottom of the list, because GI Is not, as a rule, 
15 A. She was never dehydrated. It was never 15 a life threatening problem. 
16 documented that she was dehydrated. She never had 16 They tested her for GI symptoms for 
17 an episode of continuous vomiting. She never had 
18 an episode of constant diarrhea. She never had an 
19 episode of where she went for days without eating. 
20 That's documented in the record. She never had 
21 any -- she never had any low sodium. She never 
22 had a low potaSSium, low chloride. She never had 
23 any evidence anywhere that she was ever 
24 dehydrated. So I don't believe she was clinically 
25 dehydrated at any point In time that 
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1 saw her between April and June. 
2 Q. And likewise, do you hold the belief In 
3 this case that her symptoms were more probably 
4 caused by an ongoing cardiac condition, or an 
5 arrhythmic condition? 
6 A. No. I don't think she ever had a 
7 cardiac condition. And we know she never had an 
8 arrhythmia. She had a Holter monitor put on her. 
9 It was negative. She had rhythm strips done In 
10 two ERs. She never showed an arrhythmia. It was 
11 never documented by any doctor in this case ever 
12 at any time that she ever even had an extra beat,. 
13 a PVC or anything. 
14 So she never had an arrhythmia. 
15 There's no documentation. If there was never a 
16 test that was done, you could speculate and 
17 suggest that there might be, but we know she never 
18 had an arrhythmia. And no, I did not think that 
19 she ever had cardiac disease. I felt very 
20 strongly that she should never have had the 
21 expensive and risky cardiac cath exam. She had no 
22 cardIac risk factors. All of her signs and 
23 symptoms from April forward suggested lung and 
24 pulmonary, and not cardiac. So I was not 
25 ~ul~nr'ls:e!d when that test was normal. 
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17 causing her anemia. She retumed three stool 
18 guaiacs, which Is a test where you put a little 
19 stool on It, drop on it, see if there's blood in 
20 It. That's the way we test for blood in stool. 
21 All three were negative. She never had a positive 
22 guaiac test. 
23 No one ever did a rectal exam on her 
24 that's documented. So no one ever -- she never 
25 or It was ever documented that she 
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1 threw up blood. She never complained or 
2 documented that she had any rectal bleeding. So 
3 she never had a GI problem that would cause 
4 anywhere near her symptoms. And besides, a GI 
5 problem cannot cause and does not cause and will 
6 not cause EKG changes, doesn't cause pleuritic 
7 chest pain, doesn't cause cardiomegaly, doesn't 
8 cause the S-T-Q pattern that we talked about, it 
9 doesn't caught inverted T waves, and It doesn't 
10 cause any of those symptoms. And It certainly 
11 doesn't cause shortness of breath and pleuritic 
12 chest pain. So no, she never in my opinion had 
13 Significant GI problems that should have been 
14 pursued. And If they were pursued, it should have 
15 been the last pursuit, not the first. 
16 Q. And likewise, do you hold the belief 
17 that exposing her to a CT scan to assist In the 
18 diagnosis of pulmonary embolus would expose her to 
19 an unreasonable risk of developing cancer? 
20 A. That's a pretty - that's a pretty 
21 amazing theory, if anybody wants to throw that out 
22 there. Because in 2006, we did 62 million CT 
23 scans In the United States. There has never been 
24 an article written where anybody has ever been 
25 to have caused -- a singular CT scan to 
\ 
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have caused cancer. 
2 There has been an artIcle written about 
3 pediatric exposure to serial cr scans, and their 
4 risk Is 0.4 percent. If you're weighing whether 
5 or not to order a cr scan -- and I'm sure every ER 
6 doctor that's going to testify In this case and 
7 every expert's goIng to tell you how many cr scans 
8 they've ordered in their careers -- when you're 
9 thinking about do I order a cr scan that's going 
10 to make the diagnosis that's going to save my 
11 patient's life, or am I going to take a chance 
12 that this person's going to have ten more cr scans 
13 In their life, and maybe someday they're going to 
14 get a cancer, it's a no-bralner. It's not a 
15 consideration. 
16 So no, there's not a significant 
17 Incidence of cancer caused by a singular cr scan 
18 of the chest. Her exposure to radiation was 
19 probably even greater by her heart cath than it 
20 was for a singular cr scan. So no, that's not a 
21 consideration to think about. 
22 Q. Is the Influence of a D-dlmer test, and 
23 do you hold this belief, affected or nulllfled If 
24 someone has a bruise? 
25 A. A D~dimer is a test that tests whether 
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1 or not vou've got an abnormal clotting going on in 
2 your body. It's an Intravascular abnormality. 
3 First of all, bruising •• first of all, a fall 
4 does not affect the D-dimer. You would have to 
5 develop a large clot somewhere as a result of a 
6 fall in order to affect a D-dlmer. So thatls not 
7 a valid statement, that D-dlmer Is affected by a 
8 fall. 
9 Second of all, we don't know of any 
10 fall that she ever had, except for the one In her 
11 kitchen, and there's no document that she had any 
12 injury. She wasn't X-rayed anywhere. There was 
13 no documentation of any bruiSing anywhere. There 
14 was no documentation of any Injury whatsoever, So 
15 no, a D-dlmer would not have been elevated falsely 
16 on the 31st of May, And she never had a fall 
17 before the 31st of May, so D-dlmers would have 
18 been positive long before the 31st of May, and 
19 that would not have been a false positive from 
20 anything. 
21 Even if a D~dlmer Is positive and you 
22 think, well, this mayor may not be valid, the 
23 standard of care Is you have to proceed to the 
24 next step. You don't guess. You don't play god 
25 with people's lives. You don't say, well, gee, I 
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1 think this Is probably not a valid test, and 
2 . Ignore It. You go ahead and do the CT scan, which 
3 is easy. It takes an hour. And It will confirm 
4 the pulmonary embolus, and you save people's life. 
S So no, that's not a valid ~- that's not a valid 
6 theory. 
7 Q. Dr. Blaylock, thank you for the time 
8 you've given us this mom lng, your patience in 
9 responding to my questions. 
10 MR. COMSTOCK: And I would pass 
11 Dr. Blaylock, your Honor, for cross examination at 
12 this time. 
13 THE COURT: Mr. Tolman, you may proceed. 
14 MR. TOLMAN: Thank you, your Honor. 
15 
16 CROSS EXAMINATION 
17 BY MR. TOLMAN: 
18 Q. Good afternoon, Dr. Blaylock. 
19 A. Good afternoon. 
20 Q. And it is afternoon; right? 
21 A. Yes, it Is. 
22 Q. You've practiced as a lawyer; you've 
23 practiced as a doctor. You know that we parse at 
24 words; correct? 
25 A. Parse at? 
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1 Q. Parse at words. Pick at words. 
2 A. Oh, okay. 
3 Q. Okay. So r found It Interesting In 
4 just the last 15 minutes that -- well, actually, 
5 the last five minutes, that when you were talking 
6 with Mr. Comstock about anemia -- do you recall 
7 that? 
8 A. Yes. 
9 Q. And I believe that you said that with 
10 mild anemia you don't get syncope, you don't get 
11 chest pain, you don't get tachypnea, at cetera. 
12 Do you recall that? 
13 A. Yes. 
14 Q. If we take the word "mild" out, Isn't 
15 It true that if you have anemia, which Is not 
16 mild, that the symptoms of anemia would include 
17 chest pain, exercise tolerance, dyspnea, weakness, 
18 fatigue, dizziness, and syncope? 
19 A. It would have to -- you'd have to 
20 define where her hematocrit would be. I have seen 
21 women with hematocrits of 20 to 22, which Is blood 
22 transfusing levels, and they don't have any of 
23 those symptoms. 
24 Chest pain, no. Weakness, yes. With a 
25 hematocrlt that's In the low twenties, Which this 
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1 lady never had, you could get weakness, you could. 
2 get tiredness, you could get fatigue, you CQuid be 
3 short of breath on exertion. You would not get 
4 pleuritic chest pain, you would not get EKG 
5 changes that she had, and you would not get a 
6 syncopal episode. But they would if she gets down 
7 below 22, 20, you could have a syncopal episode, 
8 that's correct. 
9 Q. SO back to my question. My question 
10 was If a person Is diagnosed with anemia, can they 
11 have the following symptoms: Chest pain, exercise 
12 tolerance, dyspnea, weakness, fatigue, dizziness, 
13 and syncope? 
14 A. No. 
15 Q. Now, my understanding from your 
16 testimony Is that for 31 years, you have practiced 
17 as an emergency medicine physician; correct? 
18 A. Yes. 
19 Q. Are you board certified In emergency 
20 medicine? 
21 A. Yes. 
22 Q. And during that 31 years, you have 
23 practiced with family physicians within the 
24 emergency department; correct? 
25 A. Yes. 
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1 Q. Family medicine is a different 
2 specialty from emergency medicine; correct? 
3 A. It's a different board certification, 
4 but many family medicine doctors practice 
5 emergency medicine. It's a different board. 
6 Q. Right. But my question was there are 
7 different specialties within the practice of 
8 medicine. We have cardiologists, we have 
9 neurosurgeons, we have neurologists, we have 
10 urologiSts, we have family practice phYSicians, 
11 and we have emergency medicine physIcians, just to 
12 name a few. But they're all conSidered separate 
13 specialties? 
14 A. I dIsagree. 
15 Q. Because you see a carryover between 
16 them? 
17 A. Tremendously. I practice as an 
18 emergency physician, and I practice cardiology 
19 every day, I practice family medicine every day, I 
20 practice orthopedics every day. There are 
21 different board specialties that recognize 
22 different specialties of medicine. But the 
23 overlap of what we do as primary care physicians 
24 are merged among several specialists. 
25 Q. Do you follow patients on a serial 
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1 follow-up basis? 
2 A. Yes. 
3 Q. On a regular basis? 
4 A. Yes. 
5 Q. In your urgent care center? 
6 A. Correct. 
7 Q. Not in the emergency department? 
8 A. As a rule in the emergency department 
9 we don't. We do -- we do callbacks. We do call 
10 back with tests that were not done, or we. do call 
11 back regarding an over-read for an EKG or a chest 
12 X-ray. ;J: guess what we would do as an emergency 
13 physician would be very short-term follow-ups. 
14 But in urgent care, where I practice 
15 side by side with my family practice doctors who 
16 practice the same place I do, we do longitudinal 
17 care. Because many of these people do not have a 
18 primary care doctor. 
19 Q. And when you practice, whether it's In 
20 your urgent care center or in the emergency 
21 department, when you practice In the emergency 
22 department, did you take a history from your' 
23 patient? 
24 A. Always. 
25 Q. And was that Important? 
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1 A. Yes. 
2 Q. And did you rely upon It? 
3 A. Sometimes you don't. If a person has 
4 needle marks In their armpits and I know they're 
5 shooting up drugs and they tell me they don't use 
6 drugs, no, I wouldn't rely on that history. So we 
7 hope that -- that's why we call it taking ill 
8 history, not giving ill history. The duty Is on the 
9 doctor to get the history, not on the patient to 
10 tell us the history. We hope that It's reliable 
11 and accurate, and we put it in context with the 
12 historian. 
13 Q. Do you gather information from your 
14 triage nurse about the patient? 
15 A. I gather all the information from any 
16 source I can get it,. yes, incfuding my triage 
17 nurse, including the rooming nurse, including the 
18 paramedics, including friends, family, witnesses, 
19 police. Anybody we can get information from, we 
20 use it. 
21 Q. And do you get It from prior medical 
22 records? 
23 A. Absolutely. 
24 Q. And Is this all Information which you 
25 assimilate yourself In utilizing and providing 
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care to your patient? 
2 A. Yes. In the urgent care, It's not 
3 unusual, on any given shift, I will get faxed 
4 records from several different hospitals, ERs, and 
5 several different clinics in order to assist me in 
6 reaching a diagnosis with a patient. 
7 Q. And when you take that history, or you 
8 gather that Information, do you look for risk 
9 factors for a patient that you are examining? 
10 A. Risk factors are a minor part of what I 
11 look for.· I will document -- if a person that I'm 
12 concerned about may be having heart symptoms, I 
13 will document risk factors in my chart. If a 
14 person is having a clotting problem, stroke, or a 
15 pulmonary embolus or something, if there are risk 
16 factors, as a rule, I will document what they are 
17 in the chart. 
18 Q. Is recent surgery a risk factor? 
19 A. For? 
20 Q. For a pulmonary embolus? 
21 A. It can be, yes. 
22 Q. How about previous DVf? 
23 A. It can - DVT, or a superficial thrombo 
24 are both risk factors, yes. 
25 Q. Older age? 
1 
2 
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A. Older age is listed as a risk factor. 
Q. 41 Is not considered an older age; 
3 correct? 
4 A. I'm a very young man. No, 41 Is not 
5 old. 
6 Q. Immobility is a recognized risk factor 
7 for PE? 
8 A. Immobility Is a. recognized risk factor, 
9 particularly In a post-op patient who's bedridden, 
10 yes. 
11 
12 
13 
14 
15 
Q. How about recent trauma? 
A. That can be a risk factor. 
Q. Malignancy? 
A. That can be a risk factor. 
Q. Neurologic disease in the lower 
16 extremities? 
17 A. Neurologic? 
18 Q. Yes, neurologic disease in the lower 
19 extremities. 
20 A. I'm not sure a.bout that one. 
21 Q. How about hormonal therapy? 
22 A. Hormonal therapy is a risk factor. 
23 Q. Prolonged bed rest or confinement? 
24 A. That's sedentary. Sedentary, yes, 
25 that's a risk factor. 
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Q. How about familial predisposition? 
A. Yes. Genetics is a risk factor. 
Q. Oral conceptives? 
A. Big risk factor. 
Q. And there are some other --
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1 
2 
3 
4 
5 
6 
7 
A. Obesity is listed as a risk factor. 
Q. And would you agree that there have 
8 been studies that show patients with PE have --
9 94 percent of them have at least one risk factor? 
10 A. Actually, the studies show that 18 
11 percent of people who have showers of PE have no 
12 risk factors. This lady had a risk factor of 
13 100 percent. So I'm not familiar with the study 
14 that 90 percent have at least one risk factor. 
15 This lady had three risk factors. But that study 
16 may be valid. I don't know that to be true. 
17 Q. And then I want to tum for a moment to 
18 the symptoms or signs of PE. You indicated 
19 shortness of breath was the number one? 
20 A. The number one listed symptom and sign 
21 in prioritizing In the literature is dyspnea. 
22 Q. Right. And do you make a distinction 
23 between dyspnea and shortness of breath? 
24 A. No. 
25 Q. How about chest pain? Is it number 
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1 two? 
2 A. Chest pain is not number two. Number 
3 two, I believe, was tachypnea. 
4 Q. Okay. And your definition of 
5 
6 
7 
tachypnea --
A. Tachypnea. 
Q. -- tachypnea Is greater than 20 
8 respirations? 
9 A. That's correct. 
10 Q. Per minute? 
11 A. That's right. 
12 Q. And it's not 20, but greater than 201 
13 A. 20 or greater. 
14 Q. Isn't it greater? 
15 A. No. 20 is too fast. 
16 Q. How about hemoptysis? 
17 A. Hemoptysis, that·s blood in your 
18 sputum. That can be a symptom. I rarely see it. 
19 Q. How about cough? 
20 A. Cough can be. It's not usually a 
21 symptom of PE. 
22 Q. How about weakness? 
23 A. Weakness is listed in the top ten. 
24 Q. Fatigue? 
25 A. Fatigue Is lIsted in the top ten. 
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1 Q. Dizziness? 
2 A. Top ten. 
3 Q. Syncope? 
4 A. Syncope is in the top probably number 
5 five or number six. 
6 Q. How about palpitations? 
7 A. Palpitation is listed in the top ten. 
8 Q. Would you agree that there is a strong 
9 associatIon between deep vein thrombosis, DVTs, 
10 and pulmonary embolus? 
11 A. There is a strong -- there is a strong 
12 risk factor of someone who's had any clotting 
13 disorder or inflammation of their veins and a 
14 ultimate PE. I would agree with that. And DVT 
15 would be a greater risk factor than a superficial 
16 thrombophlebitis. But they both are risk factors. 
17 Q. But the question was would you agree 
18 that there was an association between DVTs and 
19 pulmonary embolus? 
20 A. Yes. 
21 Q. And that association requires you to 
22 discuss or to consider a diagnosis or discussion 
23 of DVTs along with pulmonary embolus? 
24 A. Yes, and that was never worked up in 
25 this case. 
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1 Q. Are you familiar with the Wells 
2 criteria? 
3 A lam. 
4 Q. Do you utilize the Welfs crlteria when 
5 you practice in your emergency room? 
6 A. Absolutely not. None of my 34 partners 
7 in the emergency room use the Wells criteria, and 
8 the reason being that we have found that clinical 
9 criteria tried and tested, and plus the easy 
10 access of testing for a suspected PE, is far more 
11 reliable. 
12 We used -- some of the doctors In my 
13 group used the Wells criteria for a short time, 
14 and we were missing PEs, because It's not a valid 
15 criteria that works all the time. So no, I don't 
16 use It and I don't rely on it, and r don't think 
11 it's a reliable formula. 
18 Q. SO Is it your opinion that If 
19 physicians rely upon the Wells criteria, that that 
20 is malpractice? 
21 A. Could be, because if you use the Wells 
22 criteria in Mrs. Aguilar, you would have 
23 misdiagnosed her PE, and you would have 
24 resulted -- and she would have died. 
25 Q. And of the Wells criteria 
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1 Is to allow you to establish a probability of PE 
2 between low, medium, and high; correct? 
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3 A. You know, I have to be honest. I'm not 
4 sure what the purpose of the Wells criteria and 
5 why these doctors that developed it in the first 
6 place. Because I've found that my clinical 
1 skills, I would weigh those much heavier than 
8 using a formula of Wells criteria. Because in 
9 hindsight, many of the PEs that I have seen and 
10 diagnosed and treated and they're doing fine, 
11 would have failed the Wells criteria. 
12 Q. Have you ever heard of the Wlcld 
13 criteria? 
14 A. Z have. 
15 Q. Have you ever used the Wicki criteria? 
16 A. I have not. But I know what it is, and 
11 again, I have the same comments about the Wicki 
18 criteria as I would the Wells criteria. Again, 
19 this lady, for a classic example, this lady would 
20 have failed the Wield criteria. 
21 Q. And I'll try and phrase my questions to 
22 where we can address an Issue and move to the next 
23 one. So let me just state It this way. Isn't it 
24 true that the Wells criteria and the Wick! 
25 criteria are established criteria for the 
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1 assessment of pre-test probability for pulmonary 
2 embolus? 
3 A. I would disagree with that statement. 
4 Q. Now, do you know how many cases of 
5 pulmonary embolus are missed annually in the 
6 United States? 
7 A. No. There are a large number of PE 
8 cases that are missed in the United States because 
9 of lack of suspicion of diagnosiS and the lack of 
10 testing. 
11 Q. If I told you that it was in excess of 
12 400,000 are missed, would that surprise you? 
13 A. I don't know the answer. Would it 
14 surprise me? PEts a very common problem. I don't 
15 know that -- I don't know if that's true or not. 
16 That sounds a little high. I would have expected 
11 it to be more like 200 or 300 at the most, between 
18 200 and 300. 
19 Q. Would you agree with me that it is a 
20 difficult diagnosis to make? 
21 A. Absolutely not. It is an easy 
22 diagnosiS to make today. Back In the s~enties 
23 and eighties, it was a difficult diagnosiS, 
24 because we didn't have the testing that we have 
25 All I got to do is order a D-dimer or a CT 
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scan, and the diagnosis is made. 50 no, I would 
2 disagree. 
3 Q. Would you agree that a patient can die 
4 from a PE within minutes of an onset of symptoms? 
5 A. If it's a saddle embolus, that's 
6 correct. 
7 Q. Would you agree that it's possible, 
8 possible, that Mrs. Aguilar did not have a PE 
9 until after she saw Dr. Coonrod on June 4th? 
10 A. No, it's not possible. 
11 Q. rs It possible that she did not have a 
12 PE prior to seeing Dr. Newman? 
13 A. No, I don't believe that's possible. 
14 Q. And if I understood your testimony 
15 today, it's your opinion that she had signs and 
16 symptoms of pulmonary embolus from April 23rd 
17 Forward, till the date of her death? 
18 A. More likely than not that was her first 
19 shower of emboli, based on the records that I've 
20 reviewed. 
21 Q. SO the answer to that question Is it's 
22 your opinion that she had signs and symptoms of 
23 pulmonary embolus from April 23rd forward to the 
24 date of her death? 
25 A. Yes, and they were episodic, and they 
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1 were recurring, and they were not continuous, yes. 
2 Q. And she was seen by nine different 
3 physicians, including Dr. Coonrod, during that 
4 same period of time? 
5 A. I haven't added them up. I know she 
6 was seen by a lot of people. 
7 Q. Okay. And you're aware she was 
8 diagnosed with anemia prior to seeing Dr. Coonrod? 
9 A. The test was there available for him to 
10 see at the tIme he first saw her, yes. 
11 Q. Right. So the diagnosis actually took 
12 place prior to Dr. Coonrod seeing this patient? 
13 A. I'd have to go blllck and look at his 
14 partner's diagnosis on her chart. But it was 
15 there for the diagnosis. I would agree. 
16 Q. Okay. You wouldn't even have to go 
17 back that far, because you could go back to 
18 Dr. Blahd's emergency room visit at West Valley on 
19 the 26th, where they discharged her with a 
20 discharge Instruction sheet for anemia? 
21 A. That's correct. That's correct. 
22 Q. SO it was appropriate for Dr. Coonrod 
23 to treat the anemia, wasn't it? 
24 A. Absolutely. 
25 Q. And when Dr. Coonrod saw her on the 
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1 28th for the first time -- correct? 
2 A. Yes. 
3 Q. You're giving him that bite of the 
4 apple? 
5 A. That's his second bite of the apple. 
6 The first bite of the apple was when his partner 
7 had already seen her, and had already put her on a 
8 Holter monitor, and had already done some tests, 
9 and he had the opportunity to look at her record. 
10 And that was his first bite. The second bite of 
11 the apple was when he actually physically saw her 
12 himself. 
13 Q. Okay. I just wanted to make sure I 
14 understood, because at one point I do believe your 
15 testimony in this record -- and we'll see -- said 
16 that you gave him the first bite of this apple, 
17 which was his first cliniC visit, which you noted 
18 as his first dlnic visit, on the 28th? 
19 A. All right. I gave him the first two 
20 bites of the apple, then, to be correct. I gave 
21 him two bites. I gave it to him. 
22 Q. But there was something different that 
23 changed your mind with respect to the second 
24 vlsitj correct? 
25 A. By then, she had already - she had, 
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1 like, seven of the red flags. 
2 Q. Well, that's perhaps correct. But if I 
3 go back to my notes, that's your red flags. On 
4 the 29th, on your sUde, you showed shortness of 
5 breath. But she already had shortness of breath 
6 on the 28th? 
7 A. That's correct. 
S Q. Okay. You showed tachycardia on the 
9 28th? 
10 A. Well, she had shortness of breath now 
11 worsened by dim bing stairs. That's new. 
12 Q. Yeah, I'm coming back to that. 
13 A. Okay. 
14 Q. SO just foHow with me. I want to go 
15 back to the 28th, where what you said was she had 
16 shortness of breath, she had tachycardia, which is 
17 rapid heart rate? 
18 A. Right. 
19 Q. And you defined tachycardia as 90 -~ 
20 greater than 90, or 90 or greater? 
21 A. 90 or greater. 
22 Q. Do you know in the literature that 
23 tachycardia Is defined as greater than laO? 
24 A. Well, if I have -- it can be defined as 
25 greater than 100, but if I have a pulse of 80, I'm 
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1 tachycardic, because my normal pulse is 60. So 
2 tachycardia is relative. But for most people, if 
3 they're 90 or above, that's tachycardia. 
4 Q. My question was the literature defines 
5 tachycardIa as greater than 100 beats per minute. 
6 Do you disagree with that? 
7 A. I disagree with that, because that 
8 would be 40 beats higher a minute than what my 
9 normal resting pulse of 60 would be, and I 
10 certainly would be tachycardic. 
11 Q. But you'd be tachycardlc; right? 
12 A. Yes, I would. 
13 Q. All right. Now, when we go to the 
14 29th, she had shortness of breath worsening by 
15 dim bing stairs at work. 
16 A. Right. 
17 Q. Is that exercise tolerance? 
18 A. She's gone from shortness of breath at 
19 rest -- I mean, from shortness of breath 
20 subjectively now, to shortness of breath with 
21 exercise. 
22 Q. And you have her as being tachycardic 
23 again? 
24 A. Yes. 
25 Q. And then I believe on your slide, you 
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1 had mild low P02 at 95 percent In a nonsmoker? 
2 A. That's correct. 
3 Q. Do you discharge patients from your 
4 emergency department at 95 percent 02 sats? 
5 A. It depends. If they're emphysema, 
6 asthmatic, smokers, I go back in their old record, 
7 I look and see what their baseline PC02s are. If 
8 thIs Is a new onset PC02 and they have no 
9 reason - if I had a PC02 of 95, I would be 
10 concerned. 
11 Q. Are you saying that a 95 percent 02 sat 
12 requires you as an emergency medicine physidan to 
13 keep that patient in the emergency department? 
14 A. Not necessarily. It just needs to be 
15 addressed and worked up. 
16 Q. Now, you know that Dr. Coonrod saw 
17 Mrs. Aguilar on the 27th of May and she had an 
18 abnormal EKGi correct? 
19 A. That's correct. 
20 Q. You agree that It was appropriate 
21 within the standard of care for Dr. Coonrod to 
22 send her to the emergency department; correct? 
23 A. I said that, yes. 
24 Q. And you were aware that he sent her 
25 with medical recordS; correct? 
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1 A. That's what he said. 
2 Q. We have no reason to dispute that? 
3 A. Well, the ER doctor did. So I don't 
4 know whether he did or not. I believe Dr. Coonrod 
5 did. 
6 Q. Okay. And, in fact, if you look at the 
7 exhibits in this case for Mercy Medical Center, 
8 you actualfy see the Primary Health records are 
9 contained within those records? 
10 A. That's my understanding. And because I 
11 did look at both the EKG that was done in 
12 Dr. Coonrod's office and the EKG that was done in 
13 the emergency room. 
14 Q. Now, the one thing that you didn't 
15 discuss was the fact that there was an X-ray done 
16 by Dr. Coonrod at Primary Health, correct, on the 
17 27th? 
18 A. I think there was, yes. 
19 Q. And it was actually read as normal? 
20 A. I don't remember seeing that report, 
21 but It may have been. And I have not seen that 
22 X-ray. 
23 Q. And then when she got to Mercy Medical 
24 Center, she was again seen by an emergency 
25 medicine physician, Dr. Long; correct? 
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1 A. Yes. 
2 Q. And he ordered an X-ray? 
3 A. I think so, yes. 
4 Q. Is that the X-ray that you read, that 
5 you are relying upon for establishing 
6 cardiomegaly? 
7 A. I'd have to go back and look at the 
8 records. But my recollection Is that is the one 
9 that the radiologist read it out as cardiomegaly. 
10 Q. But what he actually read was mild? 
11 A. Yes. 
12 Q. He didn't just read it as cardiomegalYi 
13 he said mild cardiomegaly? 
14 A. I would agree with that. 
15 Q. All right. 
16 A. It's like being pregnant. You know, if 
17 it's cardiomegaly, it's cardiomegaly. Whether 
18 it's mild ~~ if you're pregnant, you're pregnant. 
19 You're not mildly pregnant. So an enlarged heart, 
20 I don't have any problems with his verbiage, 
21 saying it's mild. 
22 Q. Well, it's a radiologist's verbiage, 
23 and radiologists are trained to describe their 
24 findings accurately; correct? 
25 A. Yes. 
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1 Q. SO she's seen by Dr. Long. Let's 
2 assume he's got the Ptimary records. He does his 
3 own examination, he takes his own history, and he 
4 discharges the patient; correct? 
5 A. Ves. 
6 Q. And he has his own abnormal EKGi 
7 correct? 
8 A. Ves. 
9 Q. SO she goes home. Dr. Chal comes in, 
10 looks at the EKG, and says, we got to call this 
11 woman back; correct? 
12 A. Ves. 
13 Q. Dr. Chai has the woman come back to the 
14 hospital, and she comes back to the same emergency 
15 department that she was just discharged from the 
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1 Q. And then you have Dr. Chai come, and 
2 Dr. Chal is a cardiologist; correct? 
3 A. Yes. 
4 Q. And cardiologists are trained in what 
5 specialty, to perform what function? 
6 A. Well, they have the same duty as any 
7 other doctor, and that's to diagnose and treat 
8 their patient's medical conditions correctly. 
9 Q. And he read the EKGs; correct? 
10 A. I assume so. 
11 Q. Well, he said in his deposition he did, 
12 didn't he? 
13 A. He read the previous day's EKG. I 
14 don't remember if he over-read the secondEKG. 
15 Q. SO we have the 27th she comes Into the 
16 day before, and she's seen by Dr. Thomas now; 16 emergency department from Dr. Coonrod's office. 
17 correct? 17 She's seen by Dr. Long. She comes back on the 
18 A. For 15 minutes. Dr. Chai comes down 15 18 28th. She's seen by Dr. Thomas. She's seen by 
19 minutes after -- 13 minutes after he calls her, 15 19 Dr. Chal, and Dr. Chai actually does a history and 
20 minutes after she arrives. 20 physical; correct? 
21 Q. The question is she was seen by 21 A. Yes, and admits her. 
22 Dr. Thomas, the emergency medicine physician on 22 Q. And he admits her to the hospital. The 
23 call when she came back; correct? 23 next day she's seen by Dr. Field, who does the 
24 A. Yes. 24 cardiac catheterization procedure? 
25 Q. Dr. Thomas did an examination; correct? 25 A. Yeah, no Hap. No test. Just does the 
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1 A. He did a brief exam, yes, and he wrote 
2 an H&.P for it, yes. 
3 Q. And he actually ordered an EKG? 
4 A. He did. 
5 Q. SO we have now another EKG? 
6 A. That's correct. 
7 Q. And Is It abnormal? 
8 A. Ves. 
9 Q. Okay. So we have Dr. Coonrod's EKG, 
10 abnormal, which Is the flipped T waves and the 
11 51 Q3 TI sequence; correct? 
12 A. Ves. 
13 Q. We have a second EKG ordered by 
14 Dr. Long. It has the flipped T waves, 51 Q3 TI, 
15 same way; right? 
16 A. Ves. 
17 Q. And now we have Dr. Thomas's EKG wIth 
18 the same findings; correct? 
19 A. I think so. I don't remember his as 
1 heart catha 
2 Q. Do you know If he read the EKG? 
3 A I don't know. 
4 Q. SO if he read the EKGs, we would have 
5 two emergency medicIne phYSiCians, two 
6 cardiologists reading the EKG that you say Is 
7 diagnostic of a PE; correct? 
8 A. Yes. 
9 Q. And she gets discharged? 
10 A. That's correct. 
11 Q. She then goes to Dr. Coonrod the next 
12 day? 
13 A. That's right. 
14 Q. Do you know If Dr. Coonrod had any 
15 records from her cardIac catheterization? Do you 
16 know of your personal knowledge if he had any 
17 records? 
18 A He said he did not in his deposition. 
20 specifically, but I think so. And actually, I 20 
21 don't know that it was his EKG. My understanding 21 
19 So all he had to do was make a simp.e phone call 
and get the record, or make a simple phone call to 
the people that he referred his patient to and get 
22 the results. So whether he had it, he should have 22 from Dr. Chai's deposition is that he had ordered 
23 the patient to go to the ER, get an EKG and 
24 enzymes, and he would come and see the patient. 
25 So I don't know who ordered that EKG. 
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24 had it. 
25 Q. I understand what you're saying. My 
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1 question Is very simple. Do you know from your 
2 own personal knowledge if he actually had any 
3 records from her admission to Mercy Medical Center 
4 for the cardiac catheterization procedure? 
5 A. The cardiac cath was done on -
6 Q. 29th. 
7 A. And he saw her on the 31st. 
B Q. 30th. 
9 A. 30th and the 31st. 
10 Q. No. 
11 A. Okay, the 30th. 
12 Q. Yes. 
13 A. Let me look and see. They copied him 
14 on the record report. So let me see. 
15 The answer to your question is I don't 
16 know if he had It. 
17 Q. Now, you've spent some time talking 
18 about a D-dlmer. Can only family practice 
19 physidans order a D-dimer test? 
20 A. No. 
21 Q. Can cardiologists order them? 
22 A. Ves. 
23 Q. can emergency medldne physicians order 
24 them? 
25 A. Ves. 
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1 Q. can gastroenterologists order them? 
2 A. Ves. 
3 Q. I'm going to read you a statement. And 
4 I'll tell you it's out of Rosen's. 
5 A. Which volume? 
6 Q. It's his fifth edItion, which was 20021 
7 which was the current edition for 2003. And it 
B Is--
9 
10 
11 
12 
A. Volume 1 or volume 21 
Q. It's volume 2. 
A. Because it's now volume 3. 
Q. Well, it was volume 2 thenl 2002 
13 copyright, fifth edition. And It is chapter 83, 
14 Which Is called "Velnous Thrombosis and Pulmonary 
15 Embolism." Okay? And the following statement Is 
16 made: "Although offering great promise, the 
17 D-dimer test has not been studied suffldently to 
18 define Its precise dlnlcal use." 
19 Do you agree or disagree with that? 
20 A. Oh, I absolutely disagree. 
21 Q. Okay. 
22 A. That was in 2002, so that chapter was 
23 probably written around 2000 or 1999. It takes 
24 about three years to get a chapter. D-dimer, the 
25 literature will support, if you read - I brought 
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1 a couple of articles In circulation in 2003, I 
2 brought two hard textbooks. In 2003, D-dimer was 
3 the number one test suggested to be used for 
4 screening of PEs. So I would disagree with that 
5 wholeheartedly. 
6 Q. As an emergency medicine physlcfan, do 
7 you know what EMTALA is? 
8 A. EMTALA? 
9 Q. Yeah. 
10 A. Ves. 
11 Q. It's the Emergency Medical Treatment 
12 and Labor Act; correct? 
13 A. Also known as COBRA, yes. 
14 Q. And that Is a legal statute, an 
15 obligation Imposed upon medical facilities; 
16 correct? 
17 A. Ves. 
18 Q. And also imposed upon healthcare 
19 providers? 
20 A. Hospitals and healthcare providers. 
21 Q. Right. And It imposes an obligation to . 
22 provide a medical screening examination; correct? 
23 A. Ves. 
24 Q. So If someone presents to an emergency 
25 department, there Is an obligation to comply with 
148 
1 EMTALAi correct? 
2 A. Ves, unless you make them a direct 
3 admit. 
4 Q. Right. And if you don't, you have to 
5 do a medical screening examination, and based upon 
6 that exam, you're obligated to provide stabilizing 
7 treatment; correct? 
8 A. Not necessarily. Not If you admit the 
9 patient to the hospital. And not if the doctor, 
10 another doctor, assumes care In 13 minutes of the 
11 patient's arrival. Vou do not -- you have met 
12 EMTALA -- EMTALA Is a transfer act. EMTALA Is a 
13 discharge act. While the patient is in the 
14 emergency department, EMTALA has not attached in 
15 its entirety. It's if you transfer the patlent or 
16 you discharge the patient, then EMTALA, the 
17 federal law, does attach. It has nothing to do 
18 with this case whatsoever. 
19 Q. Tl')ere is a medical screening exam which 
20 Is required for patients presenting to an 
21 emergency department; correct? 
22 A. If she's d(scharged. If she's 
23 discharged, that exam is required. 
24 Q. SO what is your standard of care for 
25 discharging a patient to home? 
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A. My standard of care -- well, first of 
2 all, my standard of care doesn't matter, because 
3 that's not - that's not what a reasonable and 
4 prudent person would do. 
5 Q. Well, we can debate It, but I thought 
6 that you were testifying here for hours telling 
7 this jury that you had an understanding, an actual 
8 knowledge of the standard of healthcare practice 
9 as it exists In Nampa/Caldwell, Idaho _. 
10 A. I do. 
11 Q. -- and that it was the same as where 
12 you practiced. 
13 A. It's the same standard of care as where 
14 I practice. It's not mv standard of care. 
15 Q. Okay. So Jet's·· 
16 A. I didn't invent the standard of care. 
17 Q. And I won't give you credit for It. 
18 Okay? I'll take that back. So let's just talk 
19 about the community standard of care. 
20 A. All right. 
21 Q. What is the community standard of care 
22 where you practice for discharging a patient? 
23 A. That would be a very -- the criteria 
24 for discharging someone would be very long. I 
25 would need a lot of facts and a lot of 
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1 circumstances before I could even begin to answer 
2 that question. 
3 Q. Well, length and circumstances -- I'll 
4 take that back. Let's just simplify It. Does the 
5 standard of care allow you to discharge from an 
6 emergency room a patient that Is not medically 
7 stable? 
8 A. Under certain circumstances, we have 
9 done that, yes. Usually stick them In a 
10 helicopter, stick them In the back of an 
11 ambulance, transferring them somewhere that meets 
12 a higher level of care than what we can give them. 
13 Q. SO that's a transfer? 
14 A. That's correct. 
15 Q. It's not a discharge? 
16 A. No. The courts have said that that's 
17 equivalent to a dIscharge. 
18 Q. Let's don't parse over that. Let's 
19 just get to the point here, which Is does the 
20 standard of care allow you to discharge home a 
21 patient that Is not medically stable? 
22 A. It depends. 
23 Q. Okay. 
24 A. The person - for example, If a person 
25 had a lacerated, complete laceration of the flexor 
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tendon and it needs a hand surgeon to repair it, 
and the hand surgeon says I can't get to it till 
tomorrow, doctor. I want you to wrap it up and 
protect it and send them to my office tomorrow and 
I'll do the repair. That patient technically is 
not a stable patIent, but I would discharge them 
to a hand surgeon the next day. 
Q. Okay. And I can go back and rephrase 
It so we can talk about it. But does the standard 
of care allow you to discharge a patient with a 
life threatening condition that is not medically 
stable? 
A. Discharge them home? 
Q. Yes. 
A. With a life threatening condition? 
Q. Yes. 
A. I don't think so. 
Q. Okay. 
A. Under most circumstances, the answer to 
that would be no. I have discharged home a 
patient with a life threatening situation, because 
they were terminally III, and it's the family's 
wishes to go home and die. 
Q. And that's a rare circumstance? I 
mean, I shOUldn't say rare from the standpoint --
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A. Unfortunately it's not rare. It's not 
a common circumstance, but it's something we deal 
with on a pretty regular basis. 
Q. Would you agree with me that the 
practice of medicine is not an exact science? 
A. Probably. 
Q. Have you ever had a patient that you 
were caring for die? 
A. Yes. 
Q. Would you agree that when a patient 
dies, It's not always the result of medical 
negligence? 
A. That's correct. 
Q. And In this particular case, 
Mrs. Aguilar was actually seen by four emergency 
. medicine physicians, or a family practice 
physician practicing emergency medicine, during 
this six-week period? 
A. Yes. 
Q. And you would hold those emergency 
medicine physlcfans to the same standard, would 
you not? 
A. Towho? 
Q. The same standard of care in the 
community. 
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1 A. Yes. 
2 MR. TOLMAN: Your Honor, as you know, I have 
3 other issues to Inquire of this witness, which I'd 
4 like to make as an offer of proof. But at this 
5 point I would pass the witness on to Mr. Dance. 
6 THE COURT: All right. Thank you. Subject 
7 to being able to address that --
a MR. TOLMAN: Oh, let me come back. I've got 
9 one more issue here. 
10 Q. BY MR. TOLMAN: Dr. Blaylock, you have 
11 Indicated in your direct testimony that you have 
12 spoken with Dr. Brown regarding standard of care 
13 Issues, or to familiarize yourself with the local 
14 community standard of health care practice; 
15 correct? 
16 A. I was asked the question how many 
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1 A. caldwell. I have Caldwell, West Valley 
2 hospital. 
3 Q. Right. So out of those one, two, 
4 three, four, five, one of them was a family 
5 practice physldan; correct? 
6 A. No. 
7 Q. Out of those five. 
8 A. Oh, those five. Oh, you're leaving out 
9 the other-
10 Q. No, I'm coming to him. 
11 A. Oh, okay. I think that's right. 
12 Q. Okay. And then you talked with 
13 Dr. Hlavinka, or you read Dr. Hlavlnka's 
14 disclosure? 
15 A. Dr. Hlavinka. That's the --
16 Q. You mentioned him --
17 doctors did I speak with from Idaho in formulating 17 A. That's the family practice doctor from 
18 my local standard of care, and I listed him as one 
19 of them, yes. 
20 Q. And he Is a cardiologist; correct? 
21 A. I believe he is. 
22 Q. And, in fact, In discussing with 
23 Dr. Brown the standard of care, there were areas 
24 In which the two of you disagreed? 
25 A. I think there was, yes. 
1 
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Q. Now, you talked with Dr. Bramwell, and 
2 Dr. Bramwell practices what specialty? 
3 A. I have to get out my notes. I think he 
4 is - let's see here. I had three Bs. I get them 
5 confused. Blahd, Bramwell, and Brown. Let's see 
6 here. All right. Dr. Brown Is from Twin Falls. 
7 Dr. Bramwell practices ER medicine at Meridian. 
a He's a double boarded emergency physlcfan~ He's 
9 boarded in ER and pedes. 
10 Q. Okay. And you talked with Dr. Lapine). 
11 He's another emergency medicine physician; 
12 correct? 
13 A. My notes show he's board certified ER 
14 and practiced at some time general practice. 
15 Q. In the ER? 
16 A. I separated it in my notes, so I don't 
17 know if he ever did a family practice, or ER -- or 
1a general practice or not. I have him as a board 
19 certified ER doctor. 
20 Q. You talked with Dr. Blahd, who Is 
21 another ER physician; correct? 
22 A. Yes. He was Dr. Newman's partner at 
23 the same ER at West Valley. 
24 Q. And you talked with Dr. Roach, who was 
25 a family practice doctor in Caldwell; correct? 
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18 this community? 
19 Q. That Is correct, from Nampa. 
20 A. Yes, yes. 
21 Q. You read his disclosure? 
22 A. I think -- I read his disclosures and I 
23 read all the comments of several people that spoke 
24 with him and what they discussed. 
25 Q. Right. And he, In fact, is the 
1 phYSician, the local physician in Nampa who 
2 familiarized the defense experts --
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3 A. Apparently he's the only one that was 
4 used, yes. 
5 Q. Let me finish the question. 
6 A. Yes. 
7 Q. That he is the individual who 
8 familiarized the expert witnesses that were going 
9 to testilY on behalf of Dr. Coonrod; correct? 
10 A. I think so, yes. 
11 Q. He also had an opinion in this case, 
12 and that was part of the disclosure that you 
13 reviewed; correct? 
14 A. I think so, yes. 
15 Q. And his opinion was that Dr. Coonrod 
16 complied with the standard of care; correct? 
17 A. He did. 
18 Q. SO you read his opinion, to gather the 
19 basis of knowledge, so that you can say that you 
20 have actual knowledge of the local standard of 
21 healthcare practice In this community? 
22 A. No. His opinions were very minimal. I 
23 did not rely on his opinions. I just reviewed 
24 them. 
25 Q. Well, I have to go back in the record 
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1 and see what you said about it, but it was also 
2 raised by Mr. Comstock. 
3 A. Well, whatever he said in the record is 
4 not my testimony. 
5 Q. And you recognize in this case that 
6 th~re are experts who will be called on behalf of 
7 Dr. Coonrod who ~old opinions that are exactly 
8 oPPosite of yoursj correct? 
9 A. My understanding is, from reading their 
10 disclosures -- which I didn't know we were going 
11 to get into that - is that had they been taking 
12 care of Mrs. Aguilar, that Mrs. Aguilar would have 
13 died under their care. That's my -- that's my 
14 take on their opinions, because their opinions 
15 said that Dr. Coonrod didn't do anything wrong. 
16 Q. And here's my question again. It's 
17 true, Is it not, that you know that there are 
18 experts who are coming here to testify to this 
1 9 jury who hold opinions that are exactly opposite 
20 of yours? 
21 A. Not completely. Your experts also 
22 opine many opinions that I have expounded today 
23 that I agree with, including the D-dlmer, 
24 including the chest CT scan, being the screening 
25 test, including the EKG abnormalities being 
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1 consistent with, including the signs and symptoms 
2 all being consistent with a pulmonary embolus. 
3 They agreed In their disclosures that those can be 
4 a sign and symptom. So they don't totally 
5 disagree with everything I've said. Their 
6 conclusion, their condusion regarding the 
7 standard of care is where we disagree. 
S Q. I would respectfully submit that you 
9 may have perhaps not carefully read their 
10 disclosures, because when you discuss in medicine 
11 what can or what could be helpful, they do have 
12 opinions which are opposite of your opinIons In 
13 this case; correct? 
14 A. And I respectfully reply that I have 
15 carefully read theIr opinions and their 
16 disclosures at least twice, and sometimes three 
17 times. 
18 MR. TOLMAN: Thank you, Dr. Blaylock. I do 
19 have other questions. And how we resolve that 
20 we'll take up with the judge. But at thIs point, 
21 your Honor, without waiving my right to do so, I 
22 would pass the witness to Mr. Dance. 
23 THE COURT: Sure. Thank you. Mr. Dance, 
24 you may proceed. 
25 
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1 CROSS EXAMINATION 
2 BY MR. DANCE: 
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3 Q. Thank you. It's good to see you again. 
4 Through the permission of the court, I'd like to 
5 remain seated, if I can. 
G THE COURT: Sure. 
1 Q. BY MR. DANCE; Okay. You're charging 
8 for your testimony here today, are you not? 
9 A. No, sir, I am not. I am charging for 
10 my time. I don't ever charge for my testimony. I 
11 charge for my time of review, I charge for my time 
12 away from the office, and I charge for my time in 
13 a deposition, aod I charge for time at trial. And 
14 I charge the exact same fee that I charge when I 
15 review cases for your law Office. 
16 Q. And you charge $750 an hour at the 
17 current time; Is that what I understand your rate 
18 to be? 
19 A. I think my trial time is $750 an hour, 
20 yes. 
21 Q. And when I took your deposItion, I paid 
22 you $600 an hour and presented a check to you for 
23 a guaranteed three hours, were your conditions to 
24 give your deposition; is that correct? 
25 A. I believe that was my fee, yes. It's 
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1 the same fees that I've charged for several years 
2 now. 
3 Q. And you have a minimum charge of $3,900 
4 per day for trial; Is that right? 
5 A. I've actually been here two days, and 
6 my minimum charge is $3,900, yes, that"s correct. 
7 Q. And then you charge travel costs and 
8 lodging; is that correct? 
9 A. Out-of-poclcet expenses, yes. 
10 Q. Now, I have the exhIbits here, and I 
11 can give them to you, but we might try to move 
12 through them a little bit. You've mentioned that 
13 you've done 96 Celebrity Cruises, or cruIses for 
14 different ocean liners through the ~- I believe it 
15 was a school of medicine in New Yorkj is that 
16 right? 
11 A. No. I've not done 96 Celebrity 
18 Cruises. I've done 90-plus cruises on different 
19 cruise lines. Celebrity Cruises is a particular 
20 cruise line owned by Royal Caribbean. I've onJy 
21 done two on Celebrity Cruises. 
22 Q. Okay. You're dOing one with them on 
23 December 26th to January 2nd of 2010, or this 
24 December, are you not? 
25 A. I am doing a cruise for doctors, 
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1 lecturing to physicians and nurses. I think I 
2 have two pharmacists and I think I have a judge 
3 that's in this medical/legal seminar. Yes, for 
4 Stony Brook out of New York. 
S Q. Right. 
6 A. It's a category one CME, a certified 
7 seminar, yes. 
a Q. And your charge, or the cruise liner's 
9 charge, Is $550 per person for that portion of the 
10 cruise; is that right? 
11 A. I have no idea. I don't charge 
12 anything and I don't collect any fees. I just do 
13 the lectures. 
14 Q. Then I see that In July of this year, 
15 you have a Scandinavian Russian cruise on the 
16 Royal Caribbean, and the charge for that is $595 
17 per person for the CME portion of this? 
1a A. That's. the same cruise. I am only 
19 doing one more cruise. I'm retiring. 
20 Q. Okay. In both of those circulars, 
21 doctor, you disclose that you are an adjunct 
22 professor of law at Northwestem School of Law at 
23 Lewis & Clark College; [s that correct? 
24 A. I have been an adjunct professor, yes. 
25 Q. You are not currently an adjunct 
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1 professor at the law school, are you? 
2 A. I am not. 
3 Q. You served as an expert witness for 
4 Mr. Ken Pedersen in a case here In Idaho entitled 
5 Whitworth versus Dixon, et al. Do you remember 
6 that? 
7 A. I don't remember that, no. 
B Q. That was the case in which you were 
9 ordered to disclose your income derived from these 
10 types of activities In order to be allowed to 
11 testify in that case. Did you ever read that 
12 order? 
13 A. No, I did not. I was never -- never 
14 required to disclose my income. I was required to 
15 disclose my percentage of what my income is from 
16 acting as a medical expert. 
17 Q. And did you withdraw from that case as 
1B an expert rather than disdose your income? 
19 A. Every judge has always said that mv 
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1 physician -- as an emergency room physician, and 
2 you were still an emergency room physician; is 
3 that correct? 
4 A. I'm still practicing emergency 
5 medicine, is what I testified to, yes. 
6 Q. And did you -- could we have deposition 
7 Cll, which is a cross examination. 
8 We'd like to hand you, counsel --
9 THE COURT: And this is a deposition -- I'm 
10 sorry. I was taking a --
11 MR. DANCE: This is Cll. 
12 THE COURT: Exhibit Cll? 
13 MR. DANCE: What's that? 
14 THE COURT: Exhibit Cll from the deposition, 
15 or one for our -'. 
16 MR. DANCE: No, it's a deposition exhibit 
17 for this trial. It's an impeachment deposition -
18 or exhibit. No one's seen this until now. 
19 THE BAIliFF: Do we need it marked? 
20 THE CLERK: I think I've already got one. 
21 THE COURT: I thInk It's -- it's marked 
22 Cll--
23 Q. BY MR. DANCE: I just refer you, once 
24 you're handed _. 
25 THE COURT: And then just for my noticing of 
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1 information, that was marked as -- I know you've 
2 said it three times, but remember I'm over 50. 
3 MR. DANCE: It's Cll. 
4 THE COURT: Cll, thank you. 
5 THE BAIliFF: Witness is being presented 
6 Exhibit Cll. 
7 THE COURT: Thank you. 
8 Q. BY MR. DANCE: Doctor, I would 
9 represent to you that this is an Oregon State Bar 
10 bulletin published in July of 2005. On the second 
11 page it lists your name. And see if I state this 
12 correctly. It says, nHas been named medical 
13 director of Providence Medical Group at 
14 Tanasboume Immediate Care, and he recently 
15 retired from his 30-year emergency medicine 
16 practice. " 
17 A. In the emergency room, that's correct. 
18 Q. And is that accurate? 
19 A. It's accurate that I retired from the 
20 personal income was private and confidential. And 20 emergency room. I didn't retire from emergency 
21 so I've never disclosed my personal Income. I 21 medicine. 
22 don't remember whether I withdrew from It or not. 22 Q. But, doctor, you are not currently 
23 I don't recall that, no. 23 practicing emergency medicine; you are practicing 
24 Q. Now, In your deposition, you testified 24 medicine that you call emergency medicine In an 
25 that you were still practicing emergency room 25 urgent care center, are you not? 
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1 A. I am a board certified emergency 
2 physician to 2012. I practice emergency medicine 
3 In an urgent care clinic. 
4 MR. DANCE: I'd like to ask the doctors 
5 deposition to be published, please. 
6 Q. BY MR. DANCE: Do you recall that I 
7 took your deposition on May 29th of 2DDS? 
8 A. I think that's about right. 
9 Q. You testified In your deposition that 
1D shortness of breath would be the number one 
11 symptom of PEi Is that correct? 
12 A. Dyspnea, yes. I believe I did. I 
13 certainly don't recall memorizing a deposition I 
14 gave a year ago, but I think that's what I said. 
15 Q. Well, you understood being an attorney 
16 and a doctor and lecturing on this subject that it 
17 was, in fact, under oath? 
18 A. You know, Mr. Dance, you don't have to 
19 be demeaning. 
2D Q. I apologize. 
21 A. And you don't have to offend me. 
22 THE COURT: Okay. Just a moment. Everybody 
23 hold It. This may be time for a nap. We're not 
24 taking one. So here's the deal. He has to lay 
25 the foundation. And I'm goIng to let counsel 
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1 proceed. 
2 Q. BY MR. DANCE: And I apologize if you 
3 interpreted my remark or questlon as demeaning. I 
4 certainly was not. I just wanted for the record 
5 to know and for the jury to kn0w, which they may 
6 not know, that this depOSition, a deposition is 
7 sworn testimony taken under oath. 
8 A. That's all you had to ask. 
9 THE COURT: Well, let me Interrupt now. The 
10 question -- I'm just "" the question was not out 
11 of line, and It's typically asked every time 
12 there's a deposition published. So let's move on. 
13 The answer's yes. You can ask another question. 
14 Q. BY MR. DANCE: Let's tum to page 40, 
15 line 22. 
16 THE BAIUFF: The witness is being presented 
17 the deposition of Paul Blaylock, M.D. dated 
18 May 29th, 200S. 
19 THE WITNESS: Okay. Which page, sir? 
20 Q. BY MR. DANCE: Page 40, line 22 to page 
21 41, line 7. See If I read this correctly. "Is 
22 shortness of breath a symptom of PE?" Answer--
23 A. I'm sorry. What line on page 401 
24 Q. 22. 
25 A. Okay. Got it. 
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1 Q. Answer: "Yes. It's -- in fact, when I 
2 teach my med students and my reSidents, I tell 
3 them there is a priority or hierarchy if you look 
4 at the literature. And if you would look at 
5 experience and PE and you had to pick one symptom 
6 that Is most likely to be there, more likely than 
7 not, all three of the top three relate to 
8 shortness of breath, tachypnea -- which means 
9 rapid respiration rate -- and feeling shortness of 
10 breath on excursion. So yes, it would be the 
11 number one symptom." 
12 A. That's what I just -- that's what I've 
13 testIfied to today. 
14 Q. NOW, Mrs. Aguilar did not tell -
15 Dr. Newman that she had shortness of breath, did 
16 she? 
17 A. She told the paramedics. We don't --
18 Q. But she -- listen to my question. 
19 A. Walt just a mInute, sir. I'm not 
20 finished with my answer. I respected and always 
21 allow you to finish your question. I appreciate 
22 you letting me .-
23 Q. And I will. You can finish it. 
24 A. We don't know what Mrs. Aguilar told 
25 Dr. Newman. 
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Q. Okay. 1 
2 A. She's not here to give her side of the 
3 story. What we do know is that the paramedics 
4 documented that she was short of breath before the 
5 syncopal episode, she was short of breath when 
6 they arrived, and that she continued to be short 
7 of breath at the time they wrote the document. 
8 Dr. Newman did not document that she was short of 
9 breath in his record. That's what we know. I'm 
10 through. 
11 Q. Let's now tum to page 42 of the 
12 document, line 16. Old Mrs. Aguilar -- I'm 
13 reading the question -- "Old Mrs. Aguilar tell 
14 Dr. Newman that she was short of breath?" 
15 "I think that Is subject to debate. 
16 Whether I am -- I don't recall that she 
17 specifically used those words. He had a knowledge 
18 of the paramedics report, and he had a knowledge 
19 of the prior ER visits that documented her history 
20 over the last 30 days of having pleuritic chest 
21 pain and shortness of breath, but I don't recall 
22 her specifically telling him that. II 
23 Old I read that correctly? _ 
24 A. You did. 
25 Q. Shortness of breath is a subjective 
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1 symptomj correct? 
2 A. Yes. 
3 Q. The patient has to tell you she has 
4 shortness of breath, unless she's obviously come 
5 in from doing some exercise, which you can see 
6 she's short of breath, Is that --
7 A. Totally untrue. That's not true at 
8 all. And you know it's not true. 
9 Q. Well--
10 A. The patient can tell you, their 
11 daughter could tell you, her son could tell you, 
12 the paramedic could tell you, the pOlice officer 
13 could tell you, a witness could tell you --
14 Q. And in every .-
15 A. Many people could tell the doctor that 
16 the patient complained of shortness of breath. 
17 Q. And in every one of those instances, 
18 doctor, the source of the informatIon to begin 
19 with would be the patient, is that --
20 A. Not always. Many family members 
21 recognize when a loved one Is in trouble and 
22 having trouble breathing. A baby, a child - a 
23 child doesn't say, "Mommy, I'm short of breath." 
24 A mother can look at a child and recognize that 
25 their child Is short of breath, and they'll come 
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1 In and see me and ten me the chifd Is short of 
2 breath. So that's not necessarily true. 
3 Q. Let's turn to page 83 of your 
4 deposition, line 8. 
5 A. 83, sir? 
6 Q. Yes. 
7 A. Which IIne1 81 
8 Q. Eight. "How do you diagnose shortness 
9 of breath?" 
10 Answer,9: "Shortness of breath Is a 
11 subjective symptom. It's a symptom, not a Sign." 
12 "Somebody has to teli you?" 
13 Answer: "Usually." 
14 A. I don't know -
15 Q. Did I read that correctly? 
16 A. I'm not sure where this falls in 
17 Impeachment. That's exactly what I've just said. 
18 I've said that all day long under oath. 
19 Q. I don't think that's exactly what you 
20 just said. 
21 A. That shortness of breath is subjective? 
22 Q. Let's not argue. Mrs. Aguilar was not 
23 hypoxic; Is that correct? 
24 A. Are you reading somethIng? 
25 Q. No, I'm not. 
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2 
A. Oh, that's a question? 
Q. That is. 
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3 MR. COMSTOCK: Objection, your Honor, to the 
4 form. Not hypox{c when? 
5 Q. BY MR. DANCE: Not hypoxic at the time 
6 she presented at the emergency room at West Valley 
7 on May 31st, 2003. 
8 A. She had relative hypoxia, because her 
9 P02 was 94 percent by the paramedics. So yes, 
10 that would be a low oxygen sat. 
11 Q. On her presentation, do you recall the 
12 hos'pital's P02 sats as being 96 percent? 
13 A. I don't recall. It could be. 
14 Q. And If that were the case, she would 
15 not be hypoxic, or relatively hypoxic? 
16 A. I disagree. That's not a normal P02 
17 for a nonsmoking, non-lung problem patient at 41 
18 years of age. That's still low. 
19 Q. Doctor, Is Portland, Oregon at sea 
20 level? 
21 A. Now you've asked me a question, 
22 Mr. Dance, that I don't know the answer to. 
23 Q. And doctor --
24 A. I'm sure it's not sea level. 
25 Q. And doctor, In your evaluations of the 
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1 relative oxygen rate, are you taking into account 
2 the elevation changes In Caldwell, Idaho? Do you 
3 know the elevation at caldwell? 
4 A. I don't. 
S Q. And do you know if that would, In fact, 
6 make a difference in what would be registered for 
7 that same patient at sea level, versus 2,500 feet? 
8 A. It shouldn't. 
9 Q. And so a lesser number here might be 
10 just the same as a higher number that you're used 
11 to In Portland, Oregon, would it? 
12 A. Well, it's not In Denver, so I don't 
13 think it would be here. So I don't know. 
14 Q. Well, it's halfway to Denver. 
15 A. So I don't know. But it shouldn't make 
16 a difference. 
17 Q. Dr. Newman's 5-31-03 record Indicates 
18 96 percent. I'll ask you to assume that. Can you 
19 tell me where in this record anywhere there was a 
20 PA02 of less than 94 percent? 
21 A. No blood gases were ever done, so I'm 
22 not aware of any that fell below 94 percent. 
23 Q. Did you review Dr. Gibson's chart at 
24 the time that this patient was under the 
25 relative -- I think they call it conscious 
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1 sedation, having the endoscopic procedure? 
2 A. I did. 
3 Q. And did you see how low It got there? 
4 A. It went down to 88 percent. 
5 Q. Chest pain is a symptom of PE; is that 
6 correct? 
7 A. Yes. 
a Q. Chest pain occurs in greater than 
9 50 percent of cases, Is that correct, in -- of PE 
10 cases? 
11 A. Probably. 
12 Q. Mrs. Aguilar did not tell Dr. Newman 
13 that she had chest pain; is that correct? 
14 A. I don't know that to be true. He did 
15 not document that she told him that she was having 
16 chest pain. 
17 Q. Same as the shortness of breath; it 
18 depends on Dr. Newman's truth and veracity and 
19 documentation abllityi is that correct? 
20 A. Well, no, because I said the standard 
21 of care was for Dr. Newman to get the 5-27 ER 
22 record to revIew all of her signs and symptoms 
23 from there to find out what workup had been done, 
24 what had not been done, and in that work up there 
25 was shortness of breath and there was chest pain. 
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50 he had a duty to know that she'd had 
2 a -- and for god's sake, she'd just had a cardiac 
3 cath. So we know he knew she had chest pain. And 
4 I believe he said so in his deposition. 
5 Q. Did she tell him that she had chest 
6 pain on that occasion? 
7 A. I have no Idea. I wasn't there. 
8 Q. Old she tell the ambulance attendants 
9 and paramedics that she had chest pain on that 
10 occasion? 
11 A. I don't know. It's not documented that 
12 she did. It could have been from her daughter. 
13 It could have been from her family. 
14 Q. It would take too long. Let's go 
15 ahead -- let me refer you to Exhibit No.5, 
16 doctor. Exhibit No.5 -- yeah, 513, 512, in that 
17 range. 
18 THE BAIUFF: Witness is being presented 
19 Exhibit No.5. 
20 Q. BY MR. DANCE: Referring you, first of 
21 all -- letts begin with the EMT record, because 
22 that's what the doctor specifically referred to. 
23 That begins with 5019. It's also In Exhibit 3. 
24 A. I'm going to pull out my record. 
25 Q. Do they read better, is that it? Yeah, 
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1 that one right here. Doctor, if you look up here, 
2 Amy's been good enough to pull this up for us. 
3 A. I'm going to have to get closer than 
4 that. 
5 THE COURT: I think she can enlarge it. Go 
6 ahead. 
7 MR. DANCE: Magnify this bottom here, if you 
8 Will. We'll magnify it up, your Honor. 
9 Q. BY MR. DANCE: Can you read that now? 
A. No. 10 
11 Q. Can you read this line -- let me read 
12 It to you. 
13 
14 
A. I can read "chief complaint." 
Q. Can you read "patient denies"? 
15 A. "Patient denies"? Let me find it on 
16 this record here. 
17 Q. Okay. 
18 A. What are we looking at here? 
19 Paramedic? 
20 Q. Yeah. "Patient denies chest pain." 
21 A. Just a second, sir. 
22 Q. Page 19. 
23 MR. COMSTOCK: It's page 19, Dr. Blaylock. 
24 Q. BY MR. DANCE: Page 19. 
25 A. Got It. 
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1 Q. Do you see, 'Patient denies chest pain 
2 or pressure"? 
3 A. Yes. 
4 Q. What does NV mean? 
5 A. Nausea/vomiting. 
6 Q. Let's go to the next page, please, 
7 which Is going to be 520, If everything works out 
8 the way it should. What does It say on the same 
9 record here? Would you blow up the upper --
10 bottom half of the upper portion there? Yeah, 
11 about that. Where it says, "Chest, symmetrical. 
12 No accessory muscles used in breathing." What's 
13 the Significance of that, doctor? 
14 A. None to me. 
15 Q. All right. And then let's go down to 
16 symmetrical. The next line out. Just a minute. 
17 Go back to that. I'm sorry. I finished one thing 
18 too quickly. 
19 And it says, "Her lungs" -- let's see. 
20 Where was that. "Lungs clear, bilateral, with 
21 good excursion." That means she was able to 
22 exhale greatly. That's that test we all do when 
23 we go to the doctor, whIch is breathe deeply and 
24 then exhale; right? 
25 A. That's correct. 
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1 Q. And doctor, as far as respirations, 
2 let's just go down a little bit and magnify it a 
3 little bit. We're putting Amy through her tasks 
4 here. We appredate this. 
5 A. That little middle one there. It's got 
6 the respiratory rates. 
7 Q. By the time she gets back, it says her 
8 vital signs, that her respiration rate is normal; 
9 is that right? 
10 A. She's got 24, which is tachypnea. 
11 She's got 26, which is tachypnea. And then she's 
12 got 20, which is not normal. It's - that's a 
13 high rate for her. 
14 Q. Do you know what she had when she left 
15 the emergency room under the care of Dr. Newman? 
16 A. No, I'm not sure. 
17 Q. 16. 
18 A. That's possible. 
19 THE COURT: It's just after 2.:00, counsel. 
20 And It's time for --
21 MR. DANCE: I've got a lot more to go. 
22 THE COURT: Well, so the point is, we're --
23 I thought this would be a good time to Interrupt. 
24 So ladies and gentlemen, typically 
25 about this time the don't 
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1 really perhaps mouth along with these 
2 Instructions, but they get familiar with them, and 
3 I'm going to give them to you again. 
4 During your break until tomorrow, 
5 remember that -- do not associate In any way with 
6 the parties, any of the attorneys, their 
7 employees, or any witnesses. Do not discuss the 
8 case with anyone or permit anyone to discuss the 
9 case with you. If anyone attempts to discuss the 
10 case with you or to Influence your decision, you 
11 must report itto me promptly. Notify the bailiff 
12 as soon as you return tomorrow. 
13 You must not discuss the case with 
14 other jurors until you retire to the jury room to 
15 deliberate at the close of the entire case. Do 
16 not make up your mind until you've heard all the 
17 testimony and evidence and have received my final 
18 Instructions as to the law that applies to the 
19 case. 
20 Do not contact anyone and attempt to 
21 dIscuss or gain a greater understanding. Do not 
22 go to any place where any alleged events occurre'd. 
23 I think I've also done a dlsdalmer, obviously I'm 
24 not going to prohibit you from going to the 
but 
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1 generally speaking. 
2 With that in mind, now that I've given 
3 you all those restrictions, you can go and have a 
4 nice evening. Let's be back tomorrow -- It worked 
5 out fine today. We started right on time, Thank 
6 you. 
7 (Jury excused at 2:05 p.m.) 
8 THE COURT: Please be seated. So look, 
9 here's where we are. We want to -- how long is it 
10 going to take to make your offer? Is this 
11 something you want to take up tomorrow before we 
12 start? How long is that going to take? 
13 MR. TOLMAN: I don't think it's going to 
14 take very long. I've go~ about six or seven 
15 passages in his deposition --
16 MR. COMSTOCK: Why don't you just verbally 
17 state what you belIeve the testimony would be, if 
18 you were allowed to say It, and see If he agrees. 
19 MR. TOLMAN: Well, I was going to say we 
20 could turn him loose and just let me read his 
21 deposition in those passages. 
22 MR. COMSTOCK: But he's got to be back 
23 tomorrow morning anyway, so--
24 THE COURT: Anyway, let's go -- my point IS, 
25 there's double-fold The other was I 
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1 checked with super-reporter here. She says her 
2 hands are okay to go a little farther. 
3 I've got Mr. Dance's partner coming In 
4 at 3:30. They are also eager to do a hearing. So 
5 I want to -- if we can get this now, I'm trying to 
6 fill the squares while the jurors are out. Go 
1 ahead and make your offer. And then If you're 
8 going to be making a similar offer for anything 
9 else, Mr. Dance, now Is a good time to do it 
10 outside the jury. Then the only reasons to keep 
11 Dr. Blaylock here would be If you're going to ask 
12 him to respond, yeah, this is -- that's what I 
13 Indicated. 
14 But do the voodoo that you do. I'm not 
15 tryIng to direct how to do It. 
16 
11 OFFER OF PROOF EXAMINATION 
18 BY MR. TOLMAN: 
19 Q. Okay. Dr, Blaylock, do you understand, 
20 I'm making an offer of proof In certain areas on 
21 which you have opined and the court has ruled I 
22 cannot Inquire of in front of the jUry. Okay? 
23 A. Yes, sir. 
24 Q. On page -- and if you wanted to follow 
25 along with that's flne. But on 
384-2-· 
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1 31--
2 A. Can I do that? Does anybody have it 
3 handy, or I can dig it out of my bag. Thank you, 
4 judge. 
lliE COURT: You're welcome. 
lliE WITNESS: 3D? 
5 
6 
7 Q. BY MR. TOLMAN: Starting on page 31, 
8 and it would be line 16. 
9 A. Does this have my correction sheet 
10 attached? I don't see it. Okay. Line 167 
11 Q. Yeah, line 16. And I'll ask it to you 
12 this way, and we don't have to read, necessarily, 
13 through your deposition. Isn't it true that in 
14 this case, you have formulated opinions that 
15 physicians other than Dr. Newman and Dr. Coonrod 
16 breached the local community standard of 
17 healthcare practice in the care they provided to 
18 Mrs. Aguilar in April, May, or June of 2003? 
19 A. Yes. 
20 Q. And you have opined In this case that 
21 Dr. Long, the emergency medicine physician who saw 
22 Mrs. Aguilar on May 27th, 2003, violated the local 
23 community standard of healthcare practice In the 
24 care he provided to Mrs. Aguilar; correct? 
25 A. Yes. 
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1 Q. And he violated that standard of care 
2 In failing to diagnosis pulmonary embolus and 
3 failure to use a D-dimer test? 
4 A. Exactly the same opinions that I had of 
5 Dr. Newman. Exactly the same. 
6 MR. TOLMAN: And we can Incorporate that 
7 hopefully, your Honor, by reference back to his 
8 testimony as to the various opinions he had wIth 
9 respect to Dr. Newman. 
10 Q. BY MR. TOLMAN: Isn't It also true in 
11 this case that you opined that Dr. Chai, the 
12 cardiologist who called Mrs. Aguilar back to the 
13 hospItal, actually saw her on the 28th of May, 
14 2003, vIolated the local community standard of 
15 healthcare practice? 
16 A. I did. 
17 Q. And the violations of care for 
18 Dr. Chal, once again, would be the failure to 
19 diagnosis pulmonary embolus and to follow up wIth 
20 his patient once a PE -- or once the cardiac cath 
21 had come back normal, to rule out cardiac 
22 concerns? 
23 A. Yes. 
24 Q. And so when you opine to the jury that 
25 once you rule out cardiac, the only major Issue 
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1 left is pulmonary, and the focus should be on 
2 pulmonary, that was something that both -- well, 
3 that Dr. Chal should have focused upon, and should 
4 have led him to do additional tests, whatever's 
5 necessary, to diagnose the PE? 
6 A. I'm going to use your wordage that you 
7 used on me. Obviously you have not read my 
8 deposition very carefully, because I said--
9 Q. I said it respectfully. 
10 A. -- I said that Dr. Chai should never 
11 have done a cardiac catha 
12 Q. Right. 
13 A. I said he should have done the basic 
14 Doodimer prior to the cardiac cath, when she sat 
15 around the hospital all day after he admitted her. 
16 That was my opinion in my deposition. 
17 Q. All right. But It also was with 
18 respect to the follow-up; correct? Once the 
19 cardiac cath occurred and it was determined that 
20 she had normal coronary arteries, he should have 
21 followed up or made sure somebody followed up on 
22 the pulmonary aspects? 
23 A. He referred her -- he said In his 
24 deposition he referred her back to Dr. Coonrod for 
25 the follow up. I felt that he should have done 
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1 the tests before he did the test. 
2 Q. The o-dlmer? 
3 A. That's correct. And/or the CAT scan. 
4 Q. And/or the CAT scan. And It's also 
5 your opinion in this case, correct, that if the 
6 D-dlmer would have been done by Dr. Long, or if a 
7 o-dimer or CT scan would have been done by 
8 Dr. Chai, the diagnosis of a pulmonary embolus 
9 would have been made, treatment would have been 
10 started, and Mrs. Aguilar would not have died? 
11 A. I believe I gave the opinion that a 
12 Doodimer would have been positive from 4-26 forward 
13 until June 4th, when she died. And If It had been 
14 positIve, that I think a reasonable, prudent 
15 physician would have proceeded with a CT, which 
16 would have been positive, and then she could have 
17 been treated and she would have survived, yes. 
18 Q. NOW, you've rendered now all of the 
19 opinions you have with respect to the breach of 
20 care as it relates to Dr. Long, Dr. Chal, 
21 Dr. Newman, and Dr. Coonrod; correct? 
22 A. I think so, yes. 
23 Q. But you revIewed the records with 
24 respect to Dr. AtupMLeavitt, Dr. Slahd --
25 A. Dr. Thomas. 
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1 Q. -- Dr. Aeld, Dr. Thomas, and 
2 Dr. Gibson; correct? 
3 A. Yes. 
4 Q. And you didn't --
5 MR. COMSTOCK: And, your Honor, for the 
6 record, just an objection. This is far beyond the 
7 disclosures. 
8 THE WITNESS: Yeah. 
9 THE COURT: Okay, excuse me. I COUldn't 
10 hear it. 
11 MR. COMSTOCK: This is far beyond the 
12 disclosures upon which Mr. Tolman wants to rely to 
13 make his argument. He's now stretched beyond our 
14 disclosures. 
15 MR. TOLMAN: It is pointing out what! would 
16 have been able to cross examine hIm on, had I been 
17 given the opportunity, which is the Issue with 
18 respect to the credibility of looking at just the 
19 four, and not the other five, in rendering 
20 opinions. And the four are the only four named 
21 defendants. That's the only other Issue I want to 
22 get Into. 
23 THE COURT: Weil, go ahead and continue 
24 to -- this is your offer. Then it's open to 
25 ment or whatever. So I've noted 
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1 objection. Let me let you make your offer,. 
2 because I don't want to -- go ahead. And then --
3 Q. BY MR. TOLMAN: You reviewed the 
4 medical records of all of those physicians, the 
5 other five physicians; correct? 
6 A. Yes. 
7 Q. And you did not formulate an opinion In 
8 this case that any of those physicians had a duty 
9 to diagnose pulmonary embolus; correct? 
10 A. No, that was not mv opinion. MV 
11 opinion was I did not feel like they violated the 
12 standard of care. 
13 Q. In failing to diagnosis a pulmonary 
14 embolus? 
15 A. That's correct. Their duty was 
16 different, their circumstances were different, and 
17 their circumstances was under limited 
18 circumstances that differed from the other four 
19 defendants. 
20 Q. Right. But the bottom line was It was 
21 your opinion that none of the other five, the 
22 non-parties, violated the standard of care in the 
23 care they provided to Mrs. Aguilar? 
24 A. That's correct. Whether they were 
25 that was mv opinion. 
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1 MR. TOLMAN: Thank you, your Honor. 
2 THE COURT: Okay. And--
3 MR. DANCE: I just absolutely join 
4 everything. And I don't have any additional offer 
5 of proof to make at this time, your Honor, but we 
6 would adopt, and hopefully we don't have to go 
7 through that same thing. It's the exact same 
8 offer. 
9 THE COURT: Okay. And then any -- anyway, 
10 I'm going to let the witness step down and we're 
11 going to recess in a minute. I wasn't going to 
12 rule on It now, but I wanted you to make your 
13 record now. Anything you wanted to supplement for 
14 him while he's here on that, or just we can 
15 address this --
16 MR. COMSTOCK: With respect to the offer of 
17 proof, no, your Honor. 
18 THE COURT: That's what I mean. I've got 
19 the witness here. We're resting. I'm going to 
20 take a recess. My staff, folks have been in here. 
21 But I just -- and you folks, as I understand It, 
22 have stuff to do and would like to get out of 
23 here. 
24 I do have a hearing in here. I can 
25 have the bailiff -- these are 
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1 coming in. I don't think they're going to raid 
2 your stuff. But just be advised that there will 
3 be people sitting at the tables. Okay, I just 
4 wanted to let that record be made. 
5 THE WITNESS: Can I fly home now? 
6 MR. TOLMAN: Can we have some Idea -- I 
7 don't know what this does to our timing. And I'm 
8 trying to set up witnesses to kick In when you get 
9 done. 
10 MR. COMSTOCK: Well, the first question I 
11 have is for Dr. Blaylock, whether or not there's 
12 any way you can be back tomorrow morning. 
13 THE COURT: Well, let me let you guys -- let 
14 me take a break. I'll be back in and we can 
15 address this, but I'll give you a chance to talk 
16 to your witness, and I'm going to step out, and 
17 we'll return. 
18 
19 (Afternoon recess was taken at 2: 16 p.m.) 
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4 THE COURT: We're before the court taking 
5 up -- April 30th In the case of Aguilar versus 
6 Newman and Coonrod. The jury's not going to start 
7 for another ten minutes. However, there may be 
8 another matter. Mr. Tolman, did you have another 
9 matter you want to take up? 
10 MR. TOLMAN: I have one question that I 
11 think I need to ask Dr. Blaylock in respect to my 
12 offer of proof. 
13 THE COURT: In addition to the questions 
14 yesterday? 
15 MR. TOLMAN: Yes. 
16 THE COURT: You'd like to do that before 
17 we -- obviously now? 
18 MR. TOLMAN: I can do it -- I just didn't 
19 think you'd like me to do It in front of the jury, 
20 so I thought --
21 THE COURT: No, I'm happy to -- so Is he --
22 first of all, I forgot. I came In without 
23 Mr. Comstock beIng here. But Mr. Foster, is he 
24 available for that to start up now? 
25 MR. FOSTER: Yeah. I'll go get him, your 
190 
1 Honor. 
2 THE COURT: Okay, thank you. 
3 (Discussion held off the record.) 
4 THE COURT: Dr. Blaylock, if you'd resume 
5 the stand. There's another question counsel 
6 wanted to ask In regard to the other of proof from 
7 yesterday. So we'll do that before the jury comes 
8 back In. And what the record will be is we're 
9 back on the record in this. And yesterday defense 
10 counsel were making an offer of proof, and 
11 Mr. Tolman has indicated he'd like to ask an 
12 additional question In support of that. Go right 
13 ahead .. 
14 
15 FURTHER OFFER OF PROOF EXAMINATION 
16 BY MR. TOLMAN: 
17 Q. Dr. Blaylock, I neglected to ask you 
18 yesterday and then thought about it later, but the 
19 opinions that we discussed in your offer of proof, 
20 do you hold those opinions to a reasonable degree 
21 of medical probability or certainty? 
22 A. Are you talldng about regarding the 
23 other defendants that were no longer - that are 
24 no longer in this case? 
25 Q. Yes. 
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A. Yes. 1 
2 
3 
MR. TOLMAN: Thank you. That's all I have. 
MR. DANCE: We would join in that, your 
4 Honor. 
5 THE COURT: Okay. And again, this was theIr 
.6 offer of proof. Did you have any questions you 
7 wanted to ask him in relation to the offer, or 
8 just -- we've made our arguments previously, "we," 
9 I say you guys have, previously on that. 
10 Mr. Comstock? 
11 MR. COMSTOCK: Well, now I'm going to do to 
12 Mr. Tolman a little bit of what he tried to do to 
13 us. I'm going to steal from their defenses, or at 
14 least Andy Brassey's defense. I do want to note 
15 for the record there would be a significant 
16 question as to whether or not Dr. Blaylock was 
11 qualified under 6-1012 to render opinions relative 
18 to Dr. ChaJ. 
19 THE COURT: Okay. Just so we know, I -- at 
20 this point, there's an offer of proof made. I 
21 don't think anything's changed by my ruling 
22 yesterday on this matter. But this is an arguable 
23 position. It's not like either side's out in left 
24 field on this thing. There are issues that can be 
25 addressed. So you've made your offer of proof. 
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1 We have a record made. 
2 All right. Thank you. NOW, I'm 
3 ready -- we can start early if you want to. Do 
4 you want to bring the jury in now or -- let me ask 
5 my bailiff a question. Are you going to catch 
6 those folks like In the restroom or something? Do 
7 you think they're ready to start now? 
8 THE BAIUFF: They were told 9:00, but I'll 
9 go check on them and see if they're ready to go. 
10 THE COURT: Are you guys ready to start? 
11 MR. DANCE: Yeah, I'd like to accommodate 
12 the doctor. He would like to leave early, and I'd 
13 like to help him along. 
14 THE WITNESS: Thank you. 
15 THE COURT: Oh, please, go ahead and see. 
16 No, I'm ready to -- everybody's ready to go, I can 
17 see. Everybody's chomping at the bit. Let's go. 
18 (A recess was taken from 8:55 a.m. to 8:58 a.m.) 
19 (Jury present.) 
20 THE COURT: Good morning, ladles and 
21 gentlemen. Everybody's ready to go early, so we 
22 thought we'd just get going. Thank you. The 
23 witness is still under oath from your testimony 
24 yesterday, and I believe Mr. Dance was in 
25 examination. You may proceed. 
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1 MR. DANCE: Thank you. 
2 
3 CROSS EXAMINATION (continued) 
4 BY MR. DANCE: 
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5 Q. Good momlng, doctor. I would like to 
6 ask Amy to place back up on the screen 
7 Exhibit 5019. 
8 A. let me get my phone turned off. 
9 Q. Then would you enlarge that bottom 
10 portion again. Doctorl I wanted to point your --
11 or direct your attention to this, just for 
12 purposes of some questions. 
13 THE WITNESS: May I stand up? 
14 THE COURT: Yes, you may. 
15 Q. BY MR. DANCE: This Is she had recently 
16 started her menstrual cycle. can you read that? 
17 A. Yes. 
18 Q. And this Is on May 31st; is that right? 
19 I mean, this is the May 31st ambulance ride--
20 A. I have no idea. I don't see the date. 
21 Q. -- we're at here. We can show that. 
22 A. Let's see. Yes, that would be correct. 
23 Q. Okay. Nowl let's put up, thenl please, 
24 5014, please. That's the nursing note. Yes. 
25 And then If would enlarge that 
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1 midsection there that's got the checkmarks down in 
2 a row. And this is Nurse Felthauser. And the 
3 legend I will ask you to assume is that within 
4 normal limits, is It checkmarked. And you will 
5 note that he gives respiratory and 5A02 are within 
6 normal limits, and circulation is within normal 
7 limits, and her -- she Is currently having her 
8 current period; Is that correct? 
9 A. Okay, Frrst of all, If you look at the 
10 title, it says brief versus comprehensive. This 
11 means there is a brief -- this is what we call a 
12 primary survey nursing exam, in lIeu of a 
13 comprehensive nursing exam. So, like, when she 
14 checks neuro, which you brought out as being 
15 normal, we know that not to be true, because this 
16 lady had just passed out and lost consciousness. 
17 So that would not be accurate. 
18 So the respiratory SA02 is checked as 
19 being normal, but we already know that that's not 
20 true, because she had given the history to the 
21 paramedics that she was short of breath. And yes, 
22 the current LMP, I assume that stands-for "last 
23 menstrual period," and that would be correct. 
24 Q. Now, would you put it over just 
25 to the side of that and the 
Page 
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1 nurse's notes. And then would you enlarge that 
2 same section over here with the notes. Thank you, 
3 Amy. 
4 Over here, it's a little hard to read, 
5 but under the 10:30, now she'd been in the 
6 hospital about a half an hourI for -- on this 
7 side. The note says, nNo acute distress. IV 
8 patent. No chest pain. No SOB," shortness of 
9 breath. 
10 A. And just above that, just to be -- so 
11 we're not taking this out of context, she 
12 documents that the lady had hac:' a possible 
13 syncopal episode with loss of consciousness for 
14 five seconds. And then yes, I believe you read 
15 that correctly. 
16 Q. All right. And then if you'd go down 
17 below the checked assessments section -- In other 
18 words, this section back over to the left --
19 yesterday you COUldn't recall this number, and I 
20 just wanted to pOint it out to you. At 11:30 on 
21 her discharge, her respiration was 16. 50 she 
22 started out at 20. She went down to 18, stayed at 
23 18, and then dropped to 16. She still has a 101 
24 pulse, which is technically tachycardic, under 
25 these local folks above and she Is -- her 
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1 blood pressure Is noted here. 
2 Now, doctor, is that true? 
3 A. It appears that she remained 
4 tachycardic, like you said, throughout her visit. 
5 And it does appear that her respiratory rate has 
-6 slowed down from 20 to 16, yes. 
7 Q. I would like to ask now to go back up 
8 to that nurse's notes section for a discharge note 
9 by another nurse Which the jury will hear, 
10 Kathy Burch. And it says, "At 11:30, patient 
11 discharged home with instructions given In Spanish 
12 and given" •• let's see -- "also given patient" --
13 I think it says, "ambulates well to lobby with 
14 daughter." So she was walking and ambulating 
15 weU, and on that occasion had a respiratIon rate 
16 of 16? 
17 A. I don't know if she was ambulating weJl 
18 or not. All I know is what's documented in the 
19 record. 
20 Q. "Ambulates well to lobby"? 
21 A. That's what's written in the record, 
22 that's correct. We don't know how welf she was 
23 ambulating, because she's not here. 
24 Q. Then I'd like to go to Exhibit 5131 
25 please. This is Dr. Newman's record. And If 
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1 would enlarge this area here. This area, doctor, 
2 is -- Dr. Newman testified, as you recall, that he 
3 crossed out negatives that he had asked her, and 
4 that he had made a mistake on crossing out 
5 palpitations, but he listed it on the other side, 
6 over here on the left side of the form. 
7 And here she denied having breathing 
8 problems or shortness of breath; is that correct? 
9 A. That's what he has said, yes. 
10 Q. Thank you. Now I'd like to go to 
11 Exhibit 402.1, please. This is a blood test. And 
12 would you -- those first sets of values, kind 
13 of -- I'd say It's the top -- oh, the second 
14 quarter of the page -- right there, yes. -If you'd 
15 enlarge that down through. 
16 This Is a eBC done after -- well, the 
17 results came back after her death, but were taken 
18 while she was In Saint AI's hospital on the 3rd of 
19 June. 
20 A. Can you show me that? Oh, there it Is. 
21 I see it. 
22 Q. Right here (lndlcatlng)? 
23 A. Yes. 
24 Q. And here It Indicates that she has --
25 let's see. Let's go down one set of documents 
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1 there. Or one -- yeah, the bottom portion. I was 
2 in the wrong part there. You will note in the --
3 in this portion of the blood test she has a low 
4 hematocrit by two-tenths --
5 A. That's not correct. 
6 Q. -- hemoglobin, and a hematocrit that Is 
7 one-tenth within normali Is that right? 
8 A. She has a normal hematocrit, and she 
9 has on Iy a two-tentlls below being a normal 
10 hemoglobin. 
11 Q. It's marked low; is that correct? 
12 A. It's marked low, but she essentially -
13 the most important value Is her hematocrit. She 
14 is not - would not be considered clinically 
15 anemic at this point in time. 
16 Q. As you look down, you see MCV. What Is 
17 MCV? 
18 A. That is a - that is a value that 
19 determines the size of the red blood cell. 
20 Q. And it Is low? 
21 A. That just means that she has a 
22 history -- usually it means that she has a history 
23 of iron defiCiency anemia and that the size of the 
24 red blood cells that she's making, some would be 
25 smaller and some would be a different size. 
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1 Q. Now, she has an ROW here of 34 percent 
2 and Is marked critical by the lab. And normal is 
3 between 11.5 and 14.5 percent. 
4 A. That is a value that we do not use 
5 clinically to determine anemia or any other value. 
6 It's an unusual value to see marked critical, 
7 because it's not critical. Regardless of what 
8 that value is has nothing to do with being a 
9 critical value. It just means that the width of 
10 the red blood cell is not a normal width. And 
11 usually you see that when the bone marrow is 
12 putting out new red blood cells of different ages 
13 and therefore. 
14 So it's not a critical -- it's not a 
15 critical value in terms of clinical significance. 
16 I had spoken with my hematologist, and It has no 
17 value in determining whether or not somebody has 
18 an anemia or not. It just determines the red 
19 blood cell size. 
20 Q. I've heard this kind of a thing 
21 explained by hematologIsts. See if you agree. 
22 That just simply says this might represent In the 
23 hematocrit and hemoglobin what Is In your 
24 checkbook, but these bottom values represent 
25 what's in the bank as a total. Would that be a 
1 correct way of saying it? 
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2 A. Yes, kind of. These values are used to 
3 distinguish a potentIal cause of an anemia. In 
4 other words, if you were trying to decide if 
5 somebody had pemicious anemia, which is a B12 
6 deficiency, and you had an iron deficiency of 
7 anemia from her menses cycles, the values would be 
8 in opposite directions. This Is reflective of an 
9 iron deficiency anemia pattern at some time In the 
10 recent past. 
11 Q. Let's put up Exhibit 4013, please. And 
12 then we'll go to 4104. This Is Dr. Gibson's 6-3 
13 discharge summary. And if you'd blow up that 
14 first part there. Let's see. Is this the one I 
15 want? No, let's go to 14 -- let's see. Oh, yeah. 
16 Let's go to - let's go to 13, please. The 
17 Exhibit 13. Down at the bottom, then. That's 
18 right. 
19 After examining this patient, doctor, 
20 Dr. Gibson concluded that the woman had dysphasia, 
21 he had done a dilation of her esophagus. She had 
22 had iron deficiency -- she currently had, his 
23 impression was, Iron defidency anemia. "The 
24 patient does continue to have heavy menstrual 
25 periods, and this" -- go to the next page, would 
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1 you please? Thank you. 
2 "May be the source of severe Iron 
3 deficiency anemia. There was nothing In the 
4 proximal gastrointestinal track to suggest Iron 
5 deficiency anemia. And therefore, I will 
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1 it's a C02; it's a lab value done - if her bicarb 
2 is off, when you add up the sodium and the 
3 potassium and the chloride and the bicarb, you 
4 determine whether or not there's an anion gap. If 
5 one of those four values is out of whack, for 
6 recommend a colonoscopy in the near future." Is 6 whatever reason, you would expect there to be an 
7 that what he concluded? 7 anion gap. 
8 A. No, it's not. And in his depoSition, 8 Q. And if her anion gap was 15 In this 
9 he said that at the time that he did this test, 9 Instance, and normal is plus or minus 12, which 
10 that she was no longer anemic, that she had had an 10 would be 8 to 16, by far the more likely than not 
11 iron deficiency anemia, that her hematocrit had 
12 returned to normal, and he used the word "severe" 
13 iron deficiency anemia, which I would dispute, 
14 because her hematocrit was never below 29. I 
15 would call her, at best, having a mild iron 
16 deficiency anemia. But he did correct himself in 
17 his deposition. He said she was no longer anemic 
18 when he saw her. 
19 Q. And the jury will h ave the benefit of 
20 him being here. Here he says she was anemic? 
21 A. He said he listed that in the report as 
22 having iron deficiency anemia, but he corrected 
11 source of her low C02 would, in fact, be metabolic 
12 acIdOSiS, rather than, as you have testified, 
13 respiratory alkalosiS; Isn't that true? 
14 A. Absolutely not true, sir. She had a 
15 metabolic acidosis. That is true. But she also 
16 had a respiratory alkalosis, which more probable 
17 than not triggered her metabolic acidosis. She 
18 had no other reason -- there are many reasons to 
19 get metabolic acidosis. She had none of those in 
20 her clinical history or presentation. 
21 Q. Do you know that In a normal anion gap, 
22 which she fell within in this case, what the 
23 himself under oath when he said she was no longer 23 potential metabolic sources are for her anion gap 
24 anemic at the time that he saw her. 24 and her low C02? 
25 Q. and he can settle 25 A. 1 don't understand You 
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1 that one. Let's go, if we could, to the -- I 
2 don't have any more right now for the slIdes. 
3 Doctor, we started yesterday, and I 
4 acknowledge your attempts to make a dlffla.lIt 
5 subject somewhat less difficult, and that Is the 
6 subject of the low C02. As I understand it, a low 
7 C02 that's done from a velnous source, as this one 
8 was, can be as a result of either metabolic 
9 acidosis or respiratory alkalosiS; is that 
10 correct? 
11 A. It can be, yes. 
12 Q. Now, you said you only knew one thing 
13 that they came from, and that was pulmonary 
14 embolus; is that right? 
15 A. I said the most common pattern for a 
16 cause of a respiratory alkalosis and a metabolic 
17 acidosis in a woman who has chest pain and 
18 shortness of breath is far and above a pulmonary 
19 embolus. I'm not aware of anything else that 
20 would cause that pattern in an acute state. 
21 Q. Do you know what her anion gap level 
22 was? 
23 A. I'm not familiar with what it was. But 
24 I would expect it to be off, because the bicarb -
25 which we didn't what a bicarb but 
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1 mean what are all the possibilities that would 
2 cause--
3 Q. The causes of a normal anion gap 
4 metabolic acidosis are, would you agree with me, 
5 GI losses of bicarb through diarrhea? 
6 A. That's a possible cause which she did 
7 not have. 
8 Q. Renal tubal acidOSiS, tubular acidosis 
9 type 1,2, and 4, type 2 more likely. Serum C02 
10 is usually 14 to 20. She Is 14. PotaSSium Is 
11 normal. Causes can include multiple myeloma, 
12 lupus, meds, hepatitis. 
13 A. She -- is this a question? 
14 Q. Yes. 
15 A. Okay. First of all -
16 Q. Well, I've got some others to go 
17 through. Do you want me to finish? 
18 A. I'd like to respond to the five you've 
19 already listed. 
20 Q. Okay. 
21 A. So I can remember them. She did not 
22 have diarrhea. She did not have renal acidosis. 
23 She did not have multiple myeloma. She did not 
24 have -- I forget what the next one was. 
25 Q. 
----,?3H"'\-ij84~8--·-----··---··-------, 
205 
1 A. Lupus. She did not have systemic lupus 
2 erythematosus. 
3 Q. Medications? 
4 A. She did not have any medications that 
5 are known to cause an acute metabolic acidosis. 
6 Q. Sulfur toxicity? 
7 A. We are not aware of any sulfur toxicity 
8 in her system. 
9 Q. Aldosterone resistance? 
10 A. She did not have an aldosteronism 
11 problem. 
12 Q. Hypoaldo -- let's see. 
13 Hypoaldosteronlsm. 
14 A.:. She did not have any evidence of 
15 hypoaldosteronism. 
16 Q. How about early kidney failure? 
17 A. She did not have early kidney failure. 
18 Q. Are you aware of the potential risk 
19 factors of doing a cardiac exam that was done two 
20 days before on the kidney? 
21 A. Ves. The contrast. She had normal 
22 kidney functions before, and she had normal kidney 
23 functions, as I recall, afterwards. 
24 Q. And there Is no risk, even In those 
25 circumstances, of a temporary shut down of kidneys 
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1 from contrast material? 
2 A. In a 41-yeaf"Old lady with no history 
3 of kidney disease and no other co"morbid, like 
4 diabetes or any -- hypertension or any other 
5 impact on the kidneys, the risk of the contrast 
6 that's used for a cardiac cath would be minimal. 
7 Q. How about diabetic ketoacidosis? 
8 A. She was not diabetic and she never had 
9 diabetic ketoacidosis. 
10 Q. Lactic acidosis? 
11 A. Lactic acidosis is caused by many 
12 things, but she had had no signs or evidence of 
13 having any form of lactic acidosis. 
14 Q. Renal failure, alcoholic ketoaddosls, 
15 Ingestion of ethylene glycol -- and I think you 
16 mentioned that one. 
17 A. Ethylene glycol is antifreeze. She had 
18 no history of drinking antifreeze and she had no 
19 history of drinking alcohol. She was a 
20 nondrinker. 
21 Q. And starvation, we know she didn't have 
22 that. 
23 A. As far as we know, there was no 
24 evidence of starvation or any loss of weight from 
25 her lack of appetite. 
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1 Q. How about ASA overdose? 
2 A. We have no evidence that there was 
3 any -" ASA as a generic term for aspirin. She had 
4 no evidence of an aspirin overdose. In fact, 
5 she'd had a tox screen earlier in a previous visit 
6 and showed no signs of aspirin overdose. 
7 Q. I think if you turn to the other side 
8 and if you said her anion gap was not normal, you 
9 could say that she had a possible respiratory 
10 alkalOSiS, and then you would say on that front 
11 that possibly at that time the only thing you know 
12 of (s a PE; right? 
13 A. PE is the highest probability of 
14 causing -- we know, and I listed In the -- as we 
15 went through each visit, that she had no metabolic 
16 acidosis. So she developed a metabolic acidosis 
17 between 5-27 and 5-31.Vou don't get metabolic 
18 acidosis very quickly under most circumstances. 
19 The only circumstance that Is likely to cause a 
20 fast and i1 development of a metabolic acidosis In 
21 somebody who has chest pain, tachypnea, and 
22 shortness of breath would be a PEa Nothing else 
23 would come to mind as being a likely cause. 
24 Q. How about hyperventilation? 
25 A. Hyperventilation could cause - could 
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1 cause a reduction In her CPC 02. She had no 
2 history of hyperventilating documented in any 
3 record at any time. 
4 Q. Sut this Is long term at least 12 to 72 
5 hours. It's a chronic problem, not an acute 
6 problem; Isn't that true? 
7 A. What's a chronic problem? 
8 Q. Whatever's bringing her C02 down. That 
9 didn't happen In the last hour or the half an hour 
10 that -- before that test was taken? 
11 A. That's not necessarily true. You can, 
12 if you are throwing pUlmonary emboli and your 
13 tachypneic rate goes up to what we know hers went 
14 up to, 28 and 29 on those two monitor strips on 
15 the 27th, it would not take long for the body to 
16 become alkalotic. 
17 And the human body doesn't like 
18 alkalosIs. The human body survives better under 
19 acidosis. It's just the way God made us. And so 
20 when you've got a body that's getting alkalotic, 
21 that's when we are feeling faint and we're - and 
22 like we're going to pass out., the body will 
23 quickly try to adjust and adapt to that. That can 
24 occur over a period of hours. It doesn't take 
25 three days to develop. 
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1 Q. Doctor, the Increase from this source, 
2 In addition to a pulmonary embolus could weil be 
anxiety is one, is that right? 3 
4 
5 
A. No. No, you don't - the people that 
come in and they are -- and I see 
6 hyperventilation/anxiety patients all the time. 
7 And they come in and their bicarbs are normal. It 
8 takes it lot more than a hyperventilation attack to 
9 trigger a metabolic acidosis that is as severe as 
10 hers was. 
11 Q. NOW, doctor, I'm going to have a much 
12 better chance of getting you out of here at 10:00 
13 if you wiii answer my questions and not give long 
14 narrative answers following that. I would 
15 appredate It greatly. 
16 MR. COMSTOCK: Your Honor, I object to the 
17 commentary of counsel. I thInk it's 
18 Inappropriate. 
19 THE COURT: Well, just a moment. Look, It's 
20 another way of just saying just please answer my 
21 questions. So let's go ahead. You can proceed. 
22 Q. BY MR. DANCE: Liver disease? 
23 A. She had no liver disease. 
24 Q. Gram negative sepsis? 
25 A. What are we talking about? 
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1 Q. Weil, gram negative sepsIs --
2 A. No, what are we talking about here? 
3 Are we continuing --
4 Q. This Is on respiratory alkalosis. 
5 A. Respiratory alkalosis. Gram negative 
6 sepsis, she did not have that. That Is a possible 
7 cause, but she'd never had that. 
8 Q. You would disagree that anxiety is the 
9 usual cause for respIratory alkalosis? 
10 A. Absolutely. 
11 Q. Ali rlgh~. We'll move on now to 
12 another area. And that's the D-dimer. You have 
13 told this jury that a D-dimer is almost 
14 diagnostic, and it Is not, Is It, of this 
15 condition? 
16 A. The D-dlmer is used by emergency 
17 physicians probably a thousand times a day in 
18 every emergency room In the United States as a 
19 screening test for pulmonary embolus or abnormal 
20 clotting. It Is not a diagnostic confirmatory 
21 test. It only raises our suspicion that the risk 
22 of having a pulmonary embolus or an abnormal 
23 clotting problem Is high, and has to - and if 
24 it's positive, you have to move to the next level. 
25 In and of Itself it is not the 
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1 ultimate diagnostic test. It's purely a screening 
2 test. 
3 Q. And what can cause false positives? A 
4 Jist would be age -- just age by itself cause a 
5 false positive? 
6 A. Not in my 37-year experience, no. 
7 Q. What about surgery? 
8 A. Depends. It depends on where the 
9 surgery was. This lady denied having a recent 
10 surgery, so there's no - that would not be an 
11 issue. 
12 Q. Pregnancy, we know that's not correct? 
13 A. She was not pregnant, and that would 
14 not be an issue as to whether or not her D-dimer 
15 is positive or not. 
16 Q. Trauma? 
17 A. Trauma can cause a false pOSitive, but 
18 she did not have any recent trauma that would be 
19 of significance to us. 
20 Q. And to remind the jury, the reason for 
21 that is this fibrin being created as the body's 
22 natural defense turns the D-dlmer positive; is 
23 that correct? 
24 A. It's a breakdown of a fibrin product in 
25 the body from a c;lot that 15 an abnormal clot. 
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1 Q. What about recent heart 
2 catheterization? 
3 A. No. 
4 Q. It Is, in fact, listed as a risk 
5 factor, or not exactly a risk factor, but a reason 
6 for false positives in a good deal of the current 
7 literature? 
8 A. As the cardiologist who testified in 
9 their depositions in thfs case, it is not known 
10 that a cardiac cath would cause a positive 
11 D-dimer. And particularly in her case, because 
12 she was heparinized during the cardiac cath, which 
13 would remove the risk of a Irdimer being falsely 
14 positive. 
15 I researched the literature, I found no 
16 documented evidence of anybody ever having a false 
17 positive D-dfmer In a cardiac cath. But, having 
18 said that, if the D-dimer -- if the doctor is 
19 concerned that a cardiac cath -- of course, I've 
20 been saying this woman needed a D-dimer long 
21 before she ever had the cardiac cath. So that 
22 would be an irrelevant consideration up until the 
23 time she did. 
24 But if your concerned about a false 
25 D-dlmer first of all, you'd never ignore 
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1 a D-dlmer that's positive,. because you would take 
2 a chance on sending them home and they would die 
3 from a pulmonary embolus. You would just move to 
4 the next level and you'd just simply do a CAT scan 
5 of the chest and forget the D-dlmer. It's that 
6 simple. 
7 Q. Doctor, Isn't anxiety the most common 
8 cause of increased respiratory rate in the ER? 
9 A. You've already asked me that question 
10 twice, and the answer Ww 
11 Q. No, not In the ER. 
12 A. The answer to that, in the ER, whether 
13 it's an urgent care or whether it's In an office, 
14 that Is not the most common cause of respiratory 
15 rate, in my experience. 
16 Q. No, I didn't say respiratory rate. I 
17 said the most common cause of anxiety Is an 
18 increased respiratory rate In the ER. If you're 
19 looking for what caused her respiratory rate to 
20 increase, isn't the most common cause anxiety in 
21 the ER? 
22 A. With all due respect, Mr, Dance, I know 
23 you're a lawyer and not a doctor, but that 
24 question makes absolutely no sense at all. The 
25 most common cause of anxiety that we see In the 
214 
1 emergency room Is usually a stressful depression 
2 situation, where somebody has either lost a loved 
3 one or they've lost their job, or they've got 
4 financial problems. The respiratory rate has 
5 absolutely nothing to do with why people present 
6 to the emergency room with a diagnosiS of anxiety. 
7 Q. Does presenting to the emergency room 
8 cause anxiety In some people with the lights 
9 flashing and all of that? Don't you recognize an 
10 increased respIratory rate In that state? 
11 A. You know, that 15 a myth. I have been 
12 a trauma ER doctor, where I have taken care of the 
13 most mangled people that you could expect from 
14 serious car wrecks, shootings, stabbings, and It 
15 Is a myth that the anxiety from being in an 
16 emergency room would cause an increase In 
17 respiratory rate. The majority of these people 
18 who you would think, who are hanging on for dear 
19 life, the majority of these people have a normal 
20 respiratory rate, so I totallv disagree with that 
21 theory. 
22 Q. I'd Uke to have you put up, If you 
23 would, Amy, Exhibit 2077. It's the 5-27 mercy 
24 medical bedside AP X-ray and X-ray report, chest 
25 X-ray report. Mr. Tolman asked you some questions 
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1 about this report, if you would do the -- yeah, 
2 that portion _w yesterday. Do you recall that? 
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3 A. I recall a lot from yesterday. I don't 
4 remember-
5 Q. You, In response to his question about 
6 mild cardiomegaly --
7 
8 
A. Yes, I remember we discussed that, yes. 
Q. You talked about this chest film, and 
9 you saId, well, it shows an enlarged heart; Is 
10 that right? 
11 A. Yes, cardiomegaly. 
12 Q. Old you also read -- I don't recall you 
13 reading or having pointed out to you the statement 
14 on that report that says, quote, "Follow up, PA," 
15 posterIor anterior -- "and lateral views in the 
16 department to confirm the suspected normal 
17 appearance"? 
18 A. Yes. I didn't understand why 
19 Dr. Newman didn't do tha~ but I didn't comment on 
20 it yesterday. Had--
21 Q. NOW, this isn't Dr. Newman. This Is on 
22 the 27th. 
23 A. Dr. Long, okay, excuse me. 
24 Q. Yes. Now. I'd like you, If you WOUld, 
25 to put up ExhibIt 1060, please. Yeah, it's 
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1 Exhibit 1060. Okay, yeah. Blow that up, 
2 This Is from Primary Health. It is an 
3 AP -- or PA and a lateral, just what would have 
4 been done. And guess what, it has two views, 
5 exactly as requested. And If you would, read 
6 along with me what it says right here, under 
1 findings: "The bones and soft tissues of the 
8 chest are normal. The heart and pulmonary vessels 
9 are unremarkable." Is that true? 
10 A. No. And let me comment on that. I 
11 have asked for Dr. Coonrod's chest X-ray ever 
12 since I've been involved In this case. I have yet 
13 to see this chest X-ray. If you have It, I'd love 
14 to show it to the jury. Because I've not had --
15 you have not given me the opportunity to see this 
16 chest X-ray. So no, I would not necessarily agree 
17 that the heart size would be normal. 
18 Having said that, if the radiologist 
19 who read the second X-ray called it a 
20 cardiomegaly, and I have reviewed that one, and I 
21 do agree that the heart was enlarged. 
22 Q. And he said It probably is overstated, 
23 is it--
24 A. No, he did not. 
25 Q. He said repeat the study with two views 
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1 for an expected normal reading. What were his 
2 exact words? Let's--
3 A. Well, let's do that, Mr. Dance, because 
4 you keep saying things that aren't true. I 
5 don't -- show me where he said it was overstated. 
6 Let's put that up in front --
7 Q. Well, let's go back --
S A. No, no, no. You asked me the question. 
9 You asked me the question. 
10 lliE COURT: Just a minute. Hold It. Stop. 
11 Counsel's conducting the examination. Go ahead. 
12 Ask the next questIon. 
13 Q. BY MR. DANCE: Thank you. I would like 
14 to go back to ExhIbit 2077 on 5-27 at MercY 
15 MedIcal. And I'm sorry, Amy, for running you 
16 around like this. Now, I'd like you to blow up 
17 that impressIon. 
18 And we just read thiS, doctor. It 
19 said, "Follow up PA and lateral views in the 
20 department to confirm the suspected normal 
21 appearance is recommended.· 
22 He is suspecting that this diagnosis on 
23 this portable chest film Is, in fact, not correct, 
24 isn't he? 
25 MR. COMSTOCK: Objectlon, your Honor. The 
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1 only reason I'm objecting Is he's asking 
2 Dr. Blaylock to state what the frame of mind was 
3 of the radiologist. What's written Is what's 
4 written, and Interpretations can be made from 
5 what's written. But what was the state of mind of 
6 the radiologist, Dr. Blaylock can't know that. 
7 lliE COURT: Just a moment. So are you going 
8 to--
9 MR. DANCE: I'll withdraw the question. It 
10 may have been a poor one. 
11 Q. BY MR. DANCE: That is what the 
12 radiologist stated. He anticipated a normal 
13 study, if done with a correct AP and lateral, did 
14 he not? 
15 A. I think what's Important is what It 
16 says. And I've just read every word there. You 
17 told the jury that the radiologist said that the 
18 heart size enlargement was overstated. And I've 
19 read every word on that. And you know it and I 
20 know i,t. He never said that. What he said was 
21 his final impression was the heart size was 
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1 does he say that it's not an enlarged heart. And 
2 I agree with his Impression that the heart was 
3 enlarged. 
4 Q. And, doctor, an X-ray done and read by 
5 a radiologist the same day of the type requested 
6 showed normal pulmonary vessels and vasculature. 
7 What was the exact word? Because I want to be 
8 absolutely accurate. "The heart and pulmonary 
9 vessels are unremarkable. 
10 A. Where are we reading this? 
11 Q. That's on the next -- that's on the 
12 Primary Health X-ray report that you have not seen 
13 the chest films for. 
14 A. Blow that up. Who read that? 
15 Q. This Is 1060. 
16 A. Who read it? 
17 Q. Dr. Ryan, Dr. Michael Ryan. 
18 A. Okay. I've not seen -- I've not seen 
19 this X-ray. I would expect the pulmonary vessels 
20 to be nonnal, as they usually are In a pulmonary 
21 embolus. I cannot comment on the size of the 
22 heart, because he says normal chest in his final 
23 Interpretation. He didn't mention heart as his 
24 final diagnosis. But I really can't comment on 
25 it, because I haven't seen it. 
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1 Q. Now, I'd like to have, through the 
2 permission of the bailiff, the witness handed his 
3 deposition that we had from yesterday. 
4 THE BAIUFF: Witness Is being handed the 
5 deposition of Paul Blaylock, M.D., May 29th, 2008. 
6 THE WITNESS: Thank you. What page, sir? 
7 Q. BY MR. DANCE: 121, lines 16 through 
8 19. I'm not sure If I asked this question or If 
9 this is your answer, but it's - see if I read 
10 this correctly. "A portable one-view chest X~ray 
11 Is not as accurate as a two-view regular X-rayon 
12 determining heart size"? 
13 A. That's true. 
14 Q. And so that we're dear, the Primary 
15 Health chest X-ray done on May 27th was two-view, 
16 was It not? 
17 A. I've not seen it, so - I've asked for 
18 it for almost a year. No one's given it to me. 
19 So I can't comment on It. 
20 Q. But you can comment on Dr. Ryan'S 
21 medical record, which says it was a twO-View, 
22 enlarged. He did recommend two more views, which 22 can't you? 
23 was not done. 23 A. I'd have to go back and look at his 
24 But I've looked at this X-ray, and 24 report. I know that a two-view was ordered. 
25 nowhere does he say it's overstated, and nowhere 25 Whether It was done or not, I don't know the 
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1 answer. TIll you show me the two views and I get 
2 to see it, I can't comment on it. 
a Q. An EKG is not the sine qua non 
4 diagnostic test for PEi is that correct? 
5 A. An EKG, as the articles will show you, 
6 and as you will find in the medical textbooks that 
7 are listed, the one I looked at was Bramwell's 
8 "Heart Disease" 2003, the same year. 
9 EKG criteria, if they have the three 
10 most common findings, it strongly suspects 
11 pulmonary embolus. That's tachycardia, inverted 
12 T waves and an 51 Q3 T3 pattern, which this lady 
13 had all three. It is not a test that - well, in 
14 the old days, in the old days before we had CAT 
15 scans and D-dimers, it was a very valuable and 
16 more useful. adjunct. I would never ignore an 
17 .abnormal EKG if I'm suspecting PE that had these 
18 findings. But It is not a test that is used as 
19 the final diagnostic determination of a PE, that's 
20 correct. 
21 Q. In fact, the ACEP criteria that came 
22 out in February of 2003 specifically stated that 
23 the EKG Is not a diagnostic test for pulmonary 
24 embolus? 
25 A. Actually, if you go back and read 
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1 that entire study, that was a guideline suggesting 
2 that under new technology, whether the way to 
3 diagnose a PE, a better way today is using a 
4 different test, a methodology. It did not say. 
5 And since that time there's been numerous 
6 literature published by ACEP that says that the ~-
7 and if you go back and read that, Dr. Hoffman from 
8 CincInnati was the author of that, who's a friend 
9 of mine. 
10 And if you go back and you read what he 
11 says, it says that an EKG is still a valuable 
12 adjunct to diagnosing PEl if a certain pattern is 
13 found of heart -- right heart strain. And he also 
14 goes on to say in his textbook that the most 
15 common cause of cor pulmonale, right heart strain, 
16 is a pulmonary embolus. Exactly the pattern she 
17 had in this case. 50 it is not to be thrown out. 
18 It is not to be Ignored. And it Is stiff very 
19 useful. 
20 Q. You read Dr. Field's deposition in this 
21 case, did you not? 
22 A. I did. 
23 Q. Do you recall his statement about EKGs? 
24 A. I don't recall - the only thing I 
25 recall about Dr. Fields Is his final comment. He 
Page 
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1 said, "This woman's chest pain is non-cardiac." 
2 Q. He said in his deposit/on, with regard 
3 to EKGs, "EKGs are notoriously non-specific for 
4 pulmonary embolus and Tor right heart strain, and 
5 can present in many different ways with a nonnal 
6 EKG." 
7 A. That's true. Many pulmonary embolus, 
S you will have a normal EKG. In most pulmonary 
9 embolus that we see, we do not have inverted 
10 T waves. We're not that lucky. We do not have a 
11 Tl Q3 -- I'm sorry, an 51 Q3 T3 pattern. We're 
12 not that I~cky. And we don't have the 
13 tachycardia. We're not that lucky. And we don't 
14 have cor pulmonale, which is the right heart 
15 strain. 
16 So to have a PE that you have ail four 
17 of the red flags Is an unusual circumstance, Which 
18 is not to be Ignored. 
19 Q. Dr. Donndelinger is the pathologist who 
20 performed Ms. Aguilar's autopsy; correct? 
21 A. He performed a partial autopsy, that's 
22 correct. 
23 Q. And the autopsy doesn't use the word 
24 you've been using here, which is showers of 
2S or emboli; is that 
224 
1 A. It says the -- the final says "multiple 
2 bilateral pulmonary emboli." 
3 MR. TOLMAN: You're Honor, I'm going to 
4 object. 
5 MR. DANCE: No, I'm going to object and move 
6 to strike. It does not. Put it up, please. 
7 Let's have 7001. 
S THE COURT: Okay. Now, let me back up. Are 
9 you moving to strike, or are you just going to ask 
10 the next question? 
11 MR. DANCE: I'm going to move to strike, 
12 because ~~ well, let's just put it up. Forget it. 
13 I withdraw my motion. Would you put the final 
14 diagnosis of Dr. Donndeiinger on the autopsy 
15 report and expand that please, Amy? Thank you. 
16 MR. TOLMAN: Your Honor, I'm not withdrawing 
17 my objection, because this was a matter that was 
18 gone over and adjustments were made. 
19 MR. DANCE: Yes. I--
20 THE COURT: But what I want to get at, if 
21 you had a motion to strike, I needed the 
22 evidentiary basis for the request. That was my 
23 next question. 
24 MR. DANCE: All right. And here is going to 
25 be--
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1 THE COURT: Just a second, though. There's 
2 an objection by --
3 MR. DANCE: Oh, I'm sorry. 
4 MR. TOLMAN: The evidentiary basis is this 
5 court's ruling on motions in limine. 
6 THE COURT: I'll sustain the objection and 
7 order that -- now, every now and then, ladles and 
8 gentlemen, in a trial -- and this actually hasn't 
9 happened much in this one, but in some other ones 
10 it does. And that is just something will come in 
11 and these people will address the issues. But 
12 I'll note the last answer's stricken, to dlsregard 
13 it, and I will now let counsel proceed. 
14 Q. BY MR. DANCE: Does the final anatomic 
15 diagnosis of Dr. Donndellnger, placed before you, 
16 state, "Saddle embolism, right and left pulmonary 
17 arteries"? 
18 A. I did misspeak. 
19 Q. Answer my question please, doctor. 
20 Does it state, "Saddle embolism, right and left 
21 pulmonary arteries"? 
22 A. You know, I show you professional 
23 respect and I expect to be professionally 
24 respected. Don't yell at me •. 
25 THE COURT: Okay. 
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1 THE WITNESS: I'm trying to answer your 
2 queStion. 
3 Q. BY MR. DANCE: It requires --
4 A. You're only showing one page of the 
5 total report for this lady's death summary and her 
6 coronary report and her death certificate. I was 
1 trylng--
8 MR. DANCE: Your Honor --
9 THE COURT: Just everybody hold it. 
10 MR. DANCE: This is where we're getting into 
11 your order. 
12 MR. COMSTOCK: Your Honor --
13 THE COURT: I think I can resolve this. 
14 This particular point ~~ you'll have a chance for 
15 redirect. This question just calis for a yes or 
16 no answer, the way you framed it. 
17 MR. DANCE: Yes, yes. 
18 THE COURT: And so --
19 THE WITNESS: Yes. This--
20 MR. COMSTOCK: May I have a moment with the 
21 whlteout, your Honor, just to explain -- just to 
22 go through this. Because I know what's going to 
23 happen here. 
24 THE COURT: Would you like a five-minute 
25 opportunity here to just address this? I'll give 
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1 you a moment. 
2 MR. COMSTOCK: Sure. Yes, I would, your 
3 Honor. 
4 THE COURT: Okay. I'll explain to the 
5 jurors. This is at the point in, like, when 
6 you're watching a TV show about a court 
1 proceeding, they go to a commercial. And then 
8 they come back and things are rolling again. So 
9 we're going to let you take a brief commercial 
10 out, and then we'll bring this back in. Thank 
11 you. 
12 (Jury excused for a recess.) 
13 MR. COMSTOCK; Your Honor, here's where we 
14 are. I did not meet with Dr. Blaylock and say, 
15 Dr. Blaylock, you are forbidden to use the word 
16 ~multiple bilateral pulmonary embolus." I didn't 
17 do that, and that's my fault, your Honor. It came 
18 out In his answer because that's exactly what was 
19 in the death certificate. 
20 THE WITNESS: That's correct. 
21 
22 
MR. COMSTOCK: As you'll recall, your Honor. 
THE COURT: Sure. 
23 MR. COMSTOCK: So that's my fault. Any 
24 further questions of him about whether It is or 
25 isn't a multiple bilateral pulmonary embolus I 
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1 think Is going to get into the area of your order. 
2 And I wanted the recess to let Dr. Blaylock know 
3 for sure that the word multiple, I guess -- and I 
4 don't even know why the court, frankly, ruled that 
5 that word comes out, because Dr. Blaylock may 
6 belIeve that a bilateral saddle embolus Is a 
7 multiple saddle embolus. 
8 THE COURT: Well, but the questions are 
9 rather straightforward. What does the final -- I 
10 can't rememberi It's not up on the screen. But 
11 the question just dealt with -- there are points 
12 and times In cross examination when the question 
13 just calls for a yes or no answer, despite the 
14 fact that there may be more to say about It. 
15 That's why we have redirect. 
16 And so this one is just a yes or no 
17 answer. And the question was what was the 
18 cause ~- what did Dr. Donndelinger put as the 
19 cause. So that's just a yes or no answer, and 
20 it's listed. 
21 THE WITNESS: May I ask --
22 THE COURT: I'll give you a second to do 
23 this. I mean, I understand that we had pretrial 
24 rulings. Witnesses aren't always appraised of 
25 those. And so that can be addressed. For 
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1 purposes of this section of the examinatIon, aU 
2 we need to do is come back -- I think he's 
3 answered the question yes In front of the jUry. 
4 MR. DANCE: Well--
5 MR. COMSTOCK: And so, I mean, here's where 
6 we are, your Honor, very simply put. Dr. Blaylock 
7 firmly belIeves and It's his opinion that there 
8 were multiple showers of pulmonary emboli 
9 preceding the big embolus that ocduded her 
10 pulmonary arteries. What they want to do Is limit 
11 him from explaining by forcing him to agree to 
12 this. And the court's the one that took the word 
13 "multiple" out of the death certificate. Not 
14 Dr. Blaylock. ( 
15 THE COURT: Well, no, let me be fair. The 
16 death certificate was by someone who wasn't a 
17 physIcIan and someone who was relying on 
18 InformatIon. So the point Is that it's the --
19 there's a foundational issue there as to the --
20 I'm not stopping -- the question wasn't did she 
21 have these -- and my point Is the questIon Is 
22 DonndeJlnger's report. 
23 So I think we all got Into this, and 
24 quite frankly, I can't remember, but I think the 
25 question was on cross -- you may have asked a 
230 
1 
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Now, if he had said that the death 
2 certificate says "multiple bilateral," then yes, 
3 because the court told me to take that out. 
4 THE COURT: All I did was order that the 
5 death stricken -- I guess one of the points of 
6 this is that you get into a situation of are we 
7 doing something that's going to leave a jury 
8 misled. NOW, In fairness, In three to four weeks 
9 of this trial, these folks are probably not going 
10 to remember the exact statement made. But we 
11 don't know that. 
12 I mean, all I did was disregard that. 
13 You'll have a chance to finish your exam, which 
14 we'd like to get to. You have a chance for 
15 rehabilitation. Keep in mind that the questioning 
16 here was that -- if I recall correctly --
17 Dr. Donndellnger's report Indicates what. Or 
18 that's It. 
19 So that's the extent of it. Ask the 
20 question; we'll move on. I haven't -- I mean, 
21 that's just all we've got. The jury doesn't know 
22 what we're talking about on these other--
23 MR. COMSTOCK: Well, what we've got Is 
24 Mr. Tolman's statement that this man violated the 
25 court's order In limine, In front of the jUry. 
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1 question about, well, didn't Dr. Donndelinger put 1 THE WITNESS: And I have a quest/on. 
2 this in his report or something, or -- 2 THE COURT: And I promise I'll let you get 
3 MR. DANCE: nDldn't he say saddle embolism, 3 to it. Just one second. 
4 right and left pulmonary arteries; correct?" 4 MR. TOLMAN: And I'd like to respond to 
5 THE COURT: Okay. So we'll bring the jury 5 that. 
6 back In. That's what we're going to get. Keep In 6 THE COURT: Well, I'm not going to change my 
7 mind where we are In the question. You have a 7 ruling. I'm going to bring the jury back In. But 
8 chance for redirect. 8 what I take from these arguments, In fairness, Is 
9 MR. COMSTOCK; I understand. But I want the 9 okay, you've kind of brought me back to speed on 
10 record clear, your Honor. And sometimes we get 10 my ruling. That's now drawn from my hard drive 
11 dialogue gOing, and we don't get the record that 11 Into my RAM. It's now up there. And so I'll keep 
12 we need. 12 that In context. 
13 THE COURT: Okay, go ahead. 13 I'll let you respond, but I 
14 MR. COMSTOCK: Mr. Tolman has suggested that 14 don't want -- go ahead. But I mean, the point Is 
15 this Is a Violation of the court's order in limine 15 they have been disregarded. But go ahead. 
16 to use the word "multiple." That Is not true. 
17 The court ordered us to remove the word "multiple" 
18 from the death certificate, for reasons that the 
19 court has explained. 
20 The court didn't forbid any witness 
21 from saying that this Is a multiple bilateral 
22 pulmonary embolus, or that this is the end stage 
23 of multiple showering of pulmonary emboli. And 
24 Mr. Tolman has argued that he just violated the 
25 motion In limine. I don't think that he did. 
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16 MR. TOLMAN: Dr. Blaylock was responding to 
17 Mr. Dance's answer by saying, oh yes, and I 
18 believe he either mentioned the coroner's report 
19 or the death certificate. 
20 MR. DANCE: He did, both. 
21 MR. TOLMAN: And we can go back and look at 
22 that. And the use of the word "multiple" in 
23 association with those reports are exactly what 
24 the motion In limine ordered. 
25 THE WITNESS: I did not. 
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1 MR. DANCE: Mr. Tolman Is exactly right. 
2 THE COURT: Well, in any event ~~ 
3 THE WITNESS: I never --
4 THE COURT: We don't have time. I've made 
5 the ruling. Mr. Comstock's made his record. I 
6 don't think -- when the jury comes back in, I'll 
7 say okay, we've got cleared up whatever confusion 
8 we had, and now we're ready to move on. And 
9 just -- and then ask the question again. No, but 
10 you had a question. 
11 THE WITNESS: I do, sir. I must have -- so 
12 you're telling me ~- I don't know anything about 
13 any of this, and Mr. Tolman Is absolutely wrong. 
14 I used the word -- I started to use the word 
15 "death certificate." I never used the word 
16 ·coroner's report." Never said It. 
17 THE COURT: Now--
18 THE WITNESS: But on the coroner's report It 
19 says multiple bflateral pulmonary embolIsm. On 
20 the death certificate it says multiple bilateral 
21 pulmonary embolism. So I'm now being told that 
22 both of these legal documents I cannot rely on and 
23 cannot use; is that correct? 
24 MR. DANCE: Yes. 
25 MR. COMSTOCK: No. 
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1 THE COURT: Okay. 
2 MR. COMSTOCK: What you can't use, 
3 Dr. Blaylock, the court has ruled that the tenn 
4 "multiple," because the coroner wasn't a medical 
5 doctor and the death certificate wasn't prepared 
6 by a medical doctor, even though they're offldal 
7 documents, where It use:; the word "multiple," that 
8 comes out. That's what the court ordered. 
9 THE COURT: Now, here's the question. I 
10 don't remember, quite frankly, where you were In 
11 your cross examination, other than we got to this 
12 pOint. So all I want to do Is get back in and--
13 MR. DANCE: Donndellnger back up. 
14 THE COURT: I'm going to bring the jury back 
15 in. 
16 MR. DANCE: And I'll just ask him that 
17 question and I'll go on. 
18 THE COURT: And keep In mind that this Is --
19 that's why we have redirect. 
20 MR. DANCE: All right. 
21 THE COURT: Now, the only other thing Is 
22 would you step out and let super-bailiff know 
23 we're ready? 
24 (Discussion held off the record.) 
25 (Jury present.) 
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1 THE COURT: We've resolved any 
2 misunderstandings we had In here. I'll let you 
3 ask the next question. Go ahead. 
4 Q. BY MR. DANCE: Doctor, this just 
5 requires a yes or no answer. Does it state, as 
235 
6 Donndelingers final anatomic diagnosis, "Saddle 
7 embolism, right and left pulmonary arteries"? 
8 A. In this cause of death on the autopsy, 
9 it does state that the final cause of death was 
10 saddle embolus, right and left pulmonary arteries. 
11 That's correct. 
12 
13 
14 
MR. DANCE: No further questions. 
THE COURT: Thank you. Redirect. 
15 REDIRECT EXAMINATION 
16 BY MR. COMSTOCK: 
17 Q. Dr. Blaylock, I'm going to, I think, 
18 move a little bit from the most recent 
19 questioning, and then go back to the questIoning 
20 that occurred yesterday, if you will. 
21 First of all, with respect to 
22 Dr. Donndeflnger's final analysis of a saddle 
23 pulmonary embolus, I think ali parties have 
24 stipulated to that being the final cause of death, 
25 and you agree with that, do you not? 
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1 A. That was the final cause of death. As 
2 I explained yesterday, it's not uncommon for a 
3 multiple pulmonary embolus showering over a period 
4 of time, if not treated, will eventually cause 
5 larger clots to fall off, and eventually can 
6 create II saddle embolus, which most times it's 
7 fatal, as it was In this case. 
S Q. Mr. Dance, the attomey for Dr. Newman, 
9 ran you through a lot of questions about the 
10 D-dimer and what could make It a false positive. 
11 In that regard, Is It justifiable for a physldan 
12 who should have on his radar screen a suspicion of 
13 pulmonary embolus to not do a D-dlmer, if for some 
14 other reason it might tum out to be falsely 
15 positive? 
16 A. Absolutely not. The D-dlmer, 
17 whether - if it's positive, whether it's false 
18 positive or truly positive, is a giant red flag 
19 that cannot be Ignored, and you must move to the 
20 next level and do the CT scan and confirm or rule 
21 out a pulmonary embolus. 
22 Q. You were asked questions by 
23 Dr. Newman's counsel about the iron defidency and 
24 the mild Iron defidency that you spoke of, mild 
25 Iron defldency anemia, I guess, is the correct 
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1 term. If that condition did exist, as you have 
2 testified that it did exist, even though 
3 hematocrit values were normal, does that 
4 condition, in your opinion, cause the symptoms 
5 that Marla Aguilar was presenting to Dr. Newman? 
6 A. Absolutely not. It's a red herring. 
7 It has nothing to do - it can never cause the 
8 changes in the EKG. It can never cause many of 
9 the symptoms that she -- pleuritic chest pain. It 
10 doesn't cause metabolic: acidosis. It doesn't 
11 cause many of the 17 red flags that I listed 
12 yesterday. 
13 It's the most easiest treated anemia in 
14 America, and It usually Involves women who are 
15 menstruating. And once it's treated with fron, It 
16 corrects itself and you're no longer anemic. 
17 You're not anemic for life. And when periods 
18 stop, odds are you won't be anemic again. 
19 Q. There was some questioning of you about 
20 the findings checkmarked off by Dr. Newman when he 
21 was asking the patient questions when she's 
22 sitting in front of him. And he slashed through, 
23 you know, denied shortness of breath, chest pain, 
24 those kinds of things. 
25 My question for you, doctor, Is since 
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1 you were asked about that, the history that a 
2 physician relies upon In the emergency room, Is It 
3 just limited to what the patient tells you In the 
4 emergency room? 
5 A. No, it's not. 
S Q. Explain that. 
7 A. In fact, it's Interesting. The triage 
B nurse, who is the first usually to treat a walk-in 
9 patient in an emergency room, will take a history. 
10 And when the patient is moved from the waiting 
11 room to a room in the emergency department, the 
12 assigned RN that's going to be taking care of the 
13 patient once they're brought back will also do a 
14 nursing note. 
15 And then the doctor will come In, and 
16 the doctor will do their history. And it's not 
17 uncommon for the three histories to be different. 
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1 lost consciousness for five seconds, this is a 
2 patient who (s -- the patient is the most 
3 unreliable history you're going to get, because 
4 she passed out. 
5 So that's why It's Important to look at 
6 the EMT history, which was very valuable in this 
7 case, the paramediCS, either verbally or also read 
8 the written report, take a history from the 
9 family, who was there, and also take a history, as 
10 he should have done -- he knew this -- or should 
11 have known that this lady had just had some tests, 
12 and he should have gotten the previous ER visit 
13 from the other emergency room, which would have 
14 told -- because we don't want to duplicate tests. 
15 We don't want to order a .chest X-ray. 
16 She just had one three days ago. We don't want to 
17 order an EKG if she just had one three days ago. 
18 We don't want to order a whole bunch of lab tests, 
19 because it's expensive. And so you want to get --
20 he should have gotten, as I said in my opinions, 
21 he should have gotten Dr. Long's ER visit to find 
22 out why was she even there for, which was chest 
23 pain and shortness of breath and a very abnormal 
24 EKG. 
25 And now we've got additional evidence 
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1 that she's now got a syncopal episode, and she's 
2 now metabolic aCidotic. And we also have the 
3 benefit that she no longer -- cardiac is no longer 
4 a consideratIon, because she's already been 
5 cath-ed. 
6 So Dr. Newman had the most Information 
7 available to him of anyone In this long case, 
8 except for Dr. Coonrod. So no, you do not rely on 
9 just the snapshot of the question that you would 
10 ask somebody In your emergency room. It 
11 depends -- it depends on how a doctor asks a 
12 question, as to what the answer may be. And many 
13 questions require a follow-up question. 
14 Because If I say, "What medication are 
15 you on?" And you say, "I'm taking just vitamins 
16 and I'm taking blood pressure pills." And then I 
17 follow that up and say, "Well, are you on birth 
18 And there's reasons for that. I've learned 18 control pills?" And the patient will say, "Yes." 
19 through my 37 years that patients think about what 19 And I go -- and they usually say, "Well I didn't 
20 they were asked the first time, and say, oh, by 
21 the way, I'm -- I didn't mention, but I'm on birth 
22 control pills. X didn't know that was a medicine. 
23 So no, you don't rely on that. 
24 And in this case, where Dr. Newman had 
25 a patient that she was a syncope episode; she had 
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20 know that was a medication." 
21 So It depends on how you ask the 
22 questions, what the answers are going to be. We 
23 already know that this lady was short of breath 
24 that day. We already know she was short of breath 
25 before the syncopal episode. And we already know 
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1 she was short of breath when the paramedics got 
2 there. So yes, you cannot rely on just that 
3 snapshot of a history. 
4 Q. You were asked questions by 
5 Dr. Newman's attorney about how the respiratory 
6 rate went from 20, which was high, down to 16, 
7 which is more normal. Does that change any of 
8 the -- while she was In the emergency room 
9 setting. Does that change any of the opinions 
10 that you've given to this jury here? 
11 A. Absolutely not. The respiratory 
12 rate -- you've got to remember, the respiratory 
13 rate, the way the nurses take a respiratory rate, 
14 they take it -- as a general rule, they'll take it 
15 for, like -- either they'll take it for six 
16 seconds, or they'll take it for 12 seconds, and 
17 multiply It by five. 
18 So a one-second difference can make the 
19 difference in a respiratory rate being 16 or beIng 
20 20. And so depending on how the respiratory rate 
21 Is taken, how accurate it Is. The important thing 
22 is the fact that she was tachypneic and had a 
23 respiratory rate that was rapid In the ambulance. 
24 She had a respiratory rate that was rapid when she 
25 arrived In the and the fact that 
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1 It settled down. 
2 Now, I didn't go back to look' and see 
3 if she was put on oxygen in the ambulance or if 
4 she was put on oxygen in the emergency room while 
5 she was there. Because if she was, that could 
6 also affect the respiratory rate. But no, that 
7 does not change anything, as to where -- when she 
8 had the syncopal episode, that's when she had the 
9 big shower of emboli. And now she's probably not 
10 having any showers of emboli. The worst Is over 
11 for that moment. And so you would expect that her 
12 respiratory rate, with time, would return back to 
13 a more normal rate. 
14 Q. I'm going to switch gears a little bit. 
15 Mr. Tolman, the attomey for Dr. Coonrod, was 
16 asking you about two types of criteria for the 
17 evolution of a diagnosis of pulmonary embolus. 
18 And they were Wlcki and Wells. Can you explain 
19 what those are, and what -- whether those are the 
20 standard of care for diagnosing a pulmonary 
21 embolus? 
22 A. These two formulas, like many formulas 
23 that are formulated in medicine, are usually 
formulated by some group of doctors that want to 
with a better of trying to out 
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1 how to diagnose a problematic medical condition. 
2 They are not the standard of care. 
3 They have been rejected by most ER doctors. I 
4 don't know anybody in my -- I was in a mega group 
5 at Southwest Washington before I retired to 
6 PrOVidence, and we had 34 doctors and we had 12 
7 PAs. And none of us used the Welfs or the Wicki 
8 formulas. 
9 And to show how flawed they were, 
10 Mrs. Aguilar, who had 100 percent risk of having a 
11 pulmonary embolus, we know that now, because she 
12 had one and died, would have flunked both of the 
13 Wicki and the Wells formulas, because the criteria 
14 that they use are not realistic. 
15 The criteria that I use Is far more 
16 realistiC, and that's the criteria that I've been 
17 using for 30 years, although it's improved. The 
18 criteria is the clinical history, the clinical 
19 signs and symptoms, adjunct tests such as an EKG, 
20 blood gases, and a D~dlmer. And if they are 
21 positive, you move to the next level and you do 
22 the CT scan, and it shows the pulmonary embolus. 
23 That Is the safest. If this was my 
24 mother, this is the criteria that I would hope 
25 that a doctor would use on mother and not a 
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1 Wells and Wickl criteria formula. 
2 Q. Dr. Blaylock, I'm going to move to some 
3 questions that were raised to you yesterday early 
4 on by Dr. Newman's attorney. You were asked 
5 questions about what you were being paid to -- for 
6 the hours and the time that you've spent trying to 
7 help us and help the jury and the court understand 
8 the case. 
9 First of all, has Mr. Dance's law firm 
10 hired you on occasion? 
11 A. Multiple times. Mr. Dance implied my 
.12 credibility yesterday - used the word credibility 
13 three times, and he implied my credibility was an 
14 issue in this case. Mr. Dance's firm has hired me 
15 multiple times. Two of the attorneys in flls firm 
16 has hired me In the last few months. 
17 In fact, I received a check from 
18 Mr. Dance's firm just two weeks ago for payment of 
19 my services. My fees that I charge to Mr. Dance's 
20 firm are the exact same fees that I charge to your 
21 firm. 
22 Q. And you're charging those fees for the 
23 time that you spend working trying to understand a 
24 case and all the study and all the research? 
25 A.. I think find 
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than some of the -- some of Mr. Dance's experts' 
2 fees are going to be. I charge for my time away 
3 from my practice, my time away from my office. I 
4 charge by the hour, which is standard in -- for 
5 anybody to charge. 
6 What I do as a medical consultant, 
7 which I've done for 30 years, makes up about 
8 anywhere from 8 to ~~ the highest it's ever been 
9 was 12 percent of my income. The average is 
10 somewhere between 8 and 10 percent of my income. 
11 Q. The cases that Mr. Dance's finn has 
12 hired you to help them with, are they medical 
13 negligence cases? 
14 A. Yes. I've been hired as an expert to 
15 represent and testify on behalf of their dients, 
16 who are doctors or hospitals. And all of those I 
17 was hired as a defense expert to defend the 
18 physicians that he - that his firm represented. 
19 Mr. Dance has never hired me, but his -- two of 
20 his partners have hired me. 
21 Q. How about Mr. Tolman's law finn, has 
22 his firm hired you in the past? 
23 MR. TOLMAN: Your Honor, I'm going to 
24 object. It's beyond the scope of direct and It's 
25 Irrelevant. 
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THE COURT: And beyond the scope - you 
2 didn't address that in your cross? 
3 MR. TOLMAN: Yeah. 
4 THE COURT: I'll sustain that. 
5 Q. BY MR. COMSTOCK: For how many years, 
6 Dr. Blaylock, have you been asked to, by various 
7 law firms around the country, get Involved In 
8 reviewing cases of this type In general? 
9 A. I was an expert for a couple of doctors 
10 in the late seventies, and that was my first time 
11 that 1 was an expert wItness. Naturally I'm an 
12 expert witness as an ER doctor for lots of cases, 
13 rape cases, criminal cases, violence, shootings, 
14 stabbings. But for medical malpractice, I started 
15 representing and testifying as an expert In the 
16 late seventies. 
17 Q. Do you have any idea how many times 
18 over the years -- that's almost 3D-plus years; you 
19 and I are getting older, obviously -~ but about 
20 how many times do you think it would have been? 
21 A. Well, for every case I review, my 
22 recollection is if I review 100 cases in the last, 
23 say, 20 years, 200 cases I would have reviewed 
24 where I would have opined that the doctor was not 
did not violate the standard of care. 
1 
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Because I have -- I have a bias and 1 
2 have a standard that I've used for all 30 years 
3 that I've reviewed cases. The negligence has to 
4 be clear and the negligence has to be obvious. 
5 And if both of those criteria are not met, and 
6 it's not clear and it's not obvious, I will not 
7 testify against a physician. And if it's a gray 
8 area, if it's ques1;ionable and you're not sure one 
9 way or the other, I do have a bias. And that Is 
10 that I will give the doctor the bener-rt of the 
11 doubt, and I will not testify as an expert in the 
12 case. 
13 My last bjas is when I am asked to be a 
14 witness for the defense on behalf of the physician 
15 or a hospital, I almost never -- I cannot recall 
16 the last time that I turned down a case to be an 
17 expert. However, if I am asked by a plaintiff's 
18 lawyer, like in this case, I tum down a lot of 
19 cases for a lot of reasons. 
20 So I do have a bias as an expert 
21 witness. I say probably in 30 years I have 
22 reviewed somewhere -- I know I've given about 80 
23 depositions In 30 years. I think I've testlfled 
24 at trial somewhere between 10 and 20 times in a 
25 courtrooml and I think I probably have reviewed 
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1 somewhere between 200 and 300 cases over the 
2 30-year period. 
3 Q. And when you first reviewed this case 
4 and the care, or the lack of care, provided by 
5 both Dr. Coonrod and Newman, was there anything 
6 that stood out to you? 
7 A. Yes. 
a Q. And what would that be? 
9 A. It's very unusual, In all the cases 
10 that I have reviewed, where we - as emergency 
11 physiCians, usually only get one bite at the 
12 apple. The patient comes In, they have a clear 
13 medical presentation, they have a clear 
14 symptomoJogy, they have signs and findings on 
15 exam, and we work them up, and they have a life 
16 threatening time bomb going on In their body_ And 
17 this is our one and only opportunity to make the 
18 diagnosis and to make a difference as to Whether 
19 they live or die. 
20 This case was extremely unusual, and I 
21 don't know that I've ever had a case, in my 30 
22 years of reviewing, where a doctor like 
23 Dr. COonrod had so many opportunities to have made 
24 a difference In this woman's life. He had at 
25 least or nine bites of the 
3859--·-
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1 five or six bites of the apple In his office. He 
2 had consultants telling him it's not this. He had 
3 another consultant telling him it's not that. And 
4 then he had all of this information In front of 
5 him. 
6 I don't know that I've ever seen a case 
7 where so many red flags were ignored that all you 
8 had to do was just check a box, do a D-dimer, get 
9 the result back in an hourI and you've got your 
10 diagnosis and you move on to the CAT scan, and 
11 this lady's life would be saved. 
12 So this case was a very unusual case, 
13 in that somebody saw this patient over -- from 
14 April until June 4th, the day she died. And when 
15 she walked out of his office on June 4th, it cost 
16 her her life. 
17 Q. For some reason, the attorney for 
18 Dr. Newman thought that it was important to ask 
19 you about cruise lectures that you give and have 
20 given over the past 20 years. When you are giving 
21 these lectures, Dr. Blaylock, and have done so 
22 over the past 20 years, first of all, are you 
23 being paid to do that? 
24 A. I have no idea why I was asked about 
25 these seminars that I do. I've been these 
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1 seminars for Stony Brook of New York Medical 
2 School, which Is a very prestigious -- which is a 
3 very prestigious medical school. And I do these 
4 lectures for doctors, to teach doctors why do 
5 c:!octors get sued, teach doctors how to practice 
6 good medicine, I teach doctors in these courses --
7 I teach them --
8 THE COURT: Let me pause here a moment. Was 
9 the question how do you get paid? I mean, was 
10 that your -- that was your question; correct? I 
11 just--
12 MR. COMSTOCK: And the follow-up question 
13 was going to be what do you teach, your Honor. 
14 50--
15 THE COURT: I just -- we're on a time issue 
16 with -- go ahead. 
17 THE WITNESS: Well, I'm leading to the 
18 question of how are you paid. My pay for what I 
19 do on these seminars is the knowledge of knowing 
20 and the feedback that I get from these doctors 
21 that write me or call me or e-mail me and say, you 
22 know, I learned a lot from your course, and today 
23 it made a difference In my practice. It made a 
24 difference. 
25 I do not get for these 
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1 cruises. I'm not sure what the implication was 
2 about my cruises, that somehow I was taking money 
3 from people that went Into my pocket. I do these 
4 for free. I get a free cruise, but I'm not paid 
5 for these seminars that I put on. 
6 MR. COMSTOCK: Your Honor, may Mr. Foster 
7 pick up our projector, because it's tied to our 
8 computer, and --
9 THE COURT: Sure. 
10 Q. BY MR. COMSTOCK: Dr. Blaylock, while 
11 he's doing that --
12 MR. COMSTOCK: I've known Mr. Foster too 
13 long, ladies and gentlemen. I'm sorry you're 
14 getting this view of him. 
15 Q. BY MR.. COMSTOCK: Dr. Blaylock, while 
16 we're doing that, you were asked questions by 
17 counsel for the two doctors here over the past 
18 couple of days about the various risk factors for 
19 PE. And I want to ask you, how many risk factors 
20 do you have to have in order to suspect a 
21 pulmonary embolus? 
22 A. The simple answer to that question is 
23 zero. You don't need any risk factors to suspect 
24 pulmonary embolus. If you have risk factors, 
25 that's a bonus. In this lady, she had three: She 
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1 was obese, she was on birth control pills, and she 
2 had a past history of superficial 
3 thrombophlebitis. The latter two are very high 
4 risk factors. Obesity is a little less of a risk 
5 factor for her. 
G But you do not need risk factors. If 
7 you've got a clinical situation -- and that's one 
8 of the reasons those formulas that we talked about 
9 earlier are flawed. Because as we know, you can 
10 have a pulmonary embolus and have no risk factors. 
11 And you can also -- if a patient presents 
12 clinically with signs and symptoms of a pulmonary 
13 embolus, you've got a positive D-dimer, and they 
14 have no risk factors, you would be a very 
15 dangerous physiCian if you Ignored that and 
16 moved -- and dedded and guessed and took a chance 
17 with a patient's tife and riot order the cr scan to 
18 rule out a pulmonary embolus. 
19 Q. Dr. Blaylock, you were asked questions 
20 about a chest film that you had not had a chance 
21 to see. And I'm putting on the board Exhibit 13, 
22 which are the chest films from Primary Health. 
23 A. Oh. 
24 Q. And I have the laser pointer here if 
25 need doctor. 
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1 THE WITNESS: May I approach the chest film, 
2 your Honor? 
3 THE COURT: It's fine. Go ahead. 
4 THE WITNESS: Thank you. 
5 Q. BY MR. COMSTOCK: I'm sorry we don't 
6 have the original film here to put on a view box, 
7 doctor, but this Is the best we can do. 
8 A. That's good. I'm glad to finally see 
9 this film. 
10 In medicine, in medical school, in our 
11 third year of medical school, we're taught how to 
12 read an X-ray. And one of the things that we're 
13 taught on how to read an X-ray is to take your 
14 fingers -- and I have a small hand; I only wear 
15 size 7 gloves. And if you put your fingers up 
16 here and the heart size is half again the size of 
17 as far as you can reach from the right corner of 
18 the hea rt to the left comer of the heart, that's 
19 called cardiomegaly. 
20 When you've got this much space on the 
21 right side of the diaphragm, and you've got this 
22 little space on the left side of the diaphragm, 
23 that's an enlarged heart. This Is clearly, 
24 clearly, an enlarged heart. This Is not a normal 
25 size heart. If I saw this heart In clinic, I 
254 
1 would call that a cardiomegaly. 
2 I don't remember the exact size of the 
3 X-ray that I reviewed from the emergency room, but 
4 this one looks at least as large as the one that I 
5 recall seeing In the emergency room. 
a MR. COMSTOCK; Dr. Blaylock, those are ali 
7 the questions I have on redirect. Thank you. 
B THE COURT: Mr. Tolman? 
9 MR. TOLMAN: Thank you, your Honor. 
10 
11 RECROSS EXAMINATION 
12 BY MR. TOLMAN: 
13 Q. leaving this up for a moment. 
14 Dr. Blaylock, you read X-rays in the emergency 
15 department on a regular basis; right? 
16 A. I probably read anywhere from 1,000 to 
17 2,000 a year. 
18 Q. And generally, if your hospital has 
19 appropriate protocols, you have a radiologIst that 
20 over~reads on those films; correct? 
21 A. In the emergency room I had that 
22 lUXUry. In the urgent care we don't have an 
23 over-read, and so I -- we have to read our own 
24 X-rays. But we do have an over-read, yes. 
25 Q. An over-read means that a 
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1 radiologist will revIew that film, and he will do 
2 a report on that fllmi correct? 
3 A. Yes. 
4 Q. And Is it also not true that it is 
5 better to read an original than a copy of a plain 
6 film X-ray? 
7 A. Most of the time that's true. Not 
8 necessarily - not always. But most of the time 
9 that -- you'd like to see the original film. 
10 Q. Right. And this is clearly a copy, 
11 because it has copy written on it; correct? 
12 A. It sure looks like a copy to me. 
13 Q. Right. In fact, this little word right 
14 down here, c-o-p-y, copy; right? 
15 A. That's right. 
16 Q. Now, if I can tell you -- and you don't 
17 have Exhibit 1 in front of you, but Exhibit 1, 
18 page 28, rndlcates that when Mrs. Aguilar was sent 
19 to the emergency department on May 27th by 
20 Dr. Coonrod, that she took a copy of her EKG and 
21 original CXR. What Is CXR? 
22 A. Chest X-ray. 
23 Q. Which would be this; correct? 
24 A. Well, I don't know. But you would 
25 assume that to be true. 
1 
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Q. Right. And that's what I assume. Sent 
2 with her. That would be appropriate for the 
3 family physiCian who is sending a patient to the 
4 emergency department to have them take with them 
5 their records from that visit that would be 
6 applicable or relevant to that? 
7 A. As an ER doctor, I would hope that --
8 we welcome that to occur, and that's a good thing 
9 to do. 
10 Q. NOW, if! understand what you have 
11 stated, that al/ the criteria that you need to 
12 have a very high suspicion of a PE when reading an 
13 EKG Is tachycardia, flipped T wave, and the 
14 S1 Q3 T3 segment? 
15 A. That's the most three common criteria 
16 that you would see in a PE situation. 
17 Q. And you, In your opinion, believe you 
18 have to have all three, and all three are present 
19 in this case? 
20 A. No. I did not say that. 
21 Q. Okay. 
22 A. I thInk If I had just fiipped T waves 
23 in a scenario of a pleuritic chest pain and 
24 shortness of breath, that would be very 
25 because flipped T waves is the most 
64 of 99 sheets 
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1 common -- is the most common finding, except for 
2 tachycardia. The S-Q-T complex is not often 
3 present. It's a bonus. So you don't need all 
4 three. If you've got all three, that's three red 
5 flags. But no, you don't need all three. 
6 Q. In this particular case, is It your 
7 opinion that all three exist with respect to the 
8 EKGs that were done on the 27th, 28th, and 29th? 
9 A. I know It was on the - there were two 
10 on the 27th. One from Dr. Coonrod's office, and 
11 one In the emergency room. 
12 Q. Right. One from Dr. Thomas? 
13 A. I'm not sure. Did he do a separate 
14 EKG? 
15 Q. Yes. 
16 A. I don't remember It. 
17 Q. And one was done prior to her 
18 catheterization procedure. 
19 A. I am notfamiliar with 'that one. 
20 Q. Okay. So the two you are familiar 
21 with, Is It your opinion In this case that all 
22 three of those criteria exist on those EKGs? 
23 A. That's my recollection, that they were. 
24 Q. Tachycardia, flipped T wave, and the 
25 Sl Q3 T3 segment? 
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A. Very good, yes. 1 
2 Q. SO you define tachycardia, or at least 
3 you defined It yesterday, as being greater than 90 
4 beats per minute; correct? 
5 A That's correct. 
6 MR. TOLMAN: Thank you, Dr. Blaylock, for 
7 answering my questions. 
8 THE COURT: Mr. Dance? 
9 
10 RECROSS EXAMINATION 
11 BY MR. DANCE: 
12 Q. Just one follow-up. Dr. Blaylock, 
13 you've talked about the number of cases you've 
14 testified in, and that you try to be balanced 
15 between plaintiffs and defendants; is that right? 
16 A. I don't think we discussed that. 
17 Q. I think you discussed the number of 
18 cases, and said that you would favor defendants, 
19 or a doctor who had been sued in a medical 
20 malpractice case, and you try to weed them out? 
21 A. I don't think I used those - that 
22 wordage at all. I'll tell you what I did say, If 
23 you want me to remind you. I said that I am 
24 biased, and that I almost never turn down a 
25 defense case, and that I turn down a lot of 
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1 plaintiff cases. I believe that's exactly what I 
2 said. 
3 Q. Of the total case Involvements of the 
4 history of the IDEX, you have 91 cases reported, 
5 89 of which are for the plaintiff, and two of 
6 which are for the defendants. 
7 A. That's possible, because most 0' my 
B defendants cases are In Oregon, where experts are 
9 not d1sclosed and ware not deposed. And In the 
10 last two yurs, the majority of my cases have been 
11 for six defense lawyers In Idaho and in 
12 WashIngton. So I have reviewed more cases, more 
13 new cases for the defense In the last two years, 
14 which I guess I'm not able to talk about. But tn 
15 years past, the majority of the cases where I was 
16 deposed or went to trial were plaintiff cases. 
17 That's true. 
18 Q. Thank you. 89 out ot91, isn't It? 
19 A. Well, I don't know what you have. If' 
20 you want to pull out your box and tell the jury -
21 why don't you pull out your box and show the jury 
22 aU the d.fense cases I have. 
23 THE COURT: Just a moment. This is j ust a 
24 question and answer session. 
25 THE WInlESS: I answered It. 
1 
2 
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MR. DANCE: I have no further questlons. 
THE COURT: Thank you. You may step down. 
3 
4 (Or. Blavlock's testimony concluded at 10:30 a.m.) 
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